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MAIGNAN vs. GLEISES. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The rules relating to a commencement of proof in writing, contained in the Easterw Dts. 
old Civil Code, have not been re-enacted in the Louisiana Code; conse- April, 1832. 
quently, our laws are now silent on the subject of a beginning of written siieieaie 
proof by oral testimony. vs. 

GLEISES. 

Where a sale is made for other purposes than those expressed in the act, it is 


in the power of the vendor to take a counter letter; and by failing to do so, 
he precludes himself from all possibility to annul, or in any manner change 
the contract. 


Where third persons have an interest to set aside a contract, and allege fraud 
against its validity, parole evidence is, from necessity, admissible. 


This was an action to rescind a contract of sale of real 
estate; and the grounds, as stated in the petition, were: That 
the sale was made solely for the purpose of securing to the 
defendant, the payment of certain moneys, which he had 
advanced to the plaintiff; and that it was understood between 
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CASES IN THE SUPREME COURT ua 


the parties, at the time of the sale, that upon repayment of the 
advances, the property was to be reconveyed to the plaintiff. 
The petition averred, that the plaintiff had offered and was 
ready to reimburse to the defendant, but that the latter — 
had refused to reconvey the premises. To this action the” 
general issue was pleaded, and, on the trial of the cause, the 4 
plaintiff prayed a continuance, on the ground of an absent — 
witness, by whom he stated, in his affidavit, he expectéd to — 
prove the allegations in his petition. The counsel for the — 
defendant objected to the continuance, on the ground that, | 
were the witness present, the testimony would be inadmis- | 
sible, as tending to disprove, by oral evidence, an act of sale — 
of real estate. The counsel for the plaintiff then offered, in | 
evidence, certain receipts of the defendant, for moneys had of — 
the plaintiff, as a commencement of proof in writing, and, — 
under it, contended that he was entitled to introduce oral | 


















evidence, in support of the allegations in his petition. The @ 





introduction of this testimony was objected to by the defen- — 
dant’s counsel, which objection being sustained, and the © 
plaintiff ruled to trial, he took his bill of exceptions, and, from — 
a judgement against him, the present appeal was taken. 7 











Seghers, for appellant. 





1. When there exists a document, forming what the law — 
calls a beginning of proof in writing, the law admits, or, | 
rather, it no longer prohibits, the admission of oral evidence. — 
Toullier, vols 9. nos. 60, 63, 64. | 

2. When the act is attacked, on account of fraud or deceit, ~ 
the presumptions are left to the discretion of thé court. L. — 
C. art. 2267. 8 Martin’s Rep. N.S. 267. L. C, 2245. 









Lockett, contra. 










1. The law does not admit parole evidence touching the 
rights of parties to real property; and even where fraud is © 
alleged between the parties, such evidence ought not to be © 
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received, because it was in the power of the complainant to 
have armed himself with a counter letter. 12 Martin’s Rep. 
pp 451—3. " 

, 2. In the 8th vol. NV. S. p. 448, this court expressly decided 
that “parole proof_of simulation in written contracts is not 
admissible in cases where the party, whose interest it may be 
to prove it, might have taken a counter letter.” See, also, 
vol. 1, Miller’s Rep. p. 240, where parole proof was admitted in 
behalf of third persons, “because, as they were not parties to 
the act, it cannot be imputed to them, they did not take a 
counter letter.” 

3. But parole proof ought not to be admitted here, because 
fraud is not alleged, and the mere say so, of one of the parties 
to an authentic act, is not to annihilate it. 8 Martin, N. S. 
p-448. , 

4, The old Civil Code, p. 310, art. 244, which speaks of 
« commencement de pretive par ecrit,” is repealed positively by 
the act of the legislature, of 1828, p. 160, § 25, in which all the 
old Civil Code is abrogated, except that part of it which treats 
of the dissolution of communities and corporations. But, 
supposing it was not abrogated, the old Civil Code speaks of 
this commencement de preuve par écrit, as relating exclusively to 
moveables. Old Civil Code, p. 310, art. 244. No such article 
is in the new Civil Code; consequently, nothing but a counter 
letter or a written acknowledgement on the part of the defen- 
dant, will induce this court to grant the plaintiff’s demand. 


Martuews, J., delivered the opinion of the court. 


This suit is commenced to compel the defendant to recon- 
vey to the plaintiff a lot of ground in the faubourg Marigny, 
which the former acquired from the latter, by an act of sale 
passed before Felix de Armas, notary public, on the twenty- 
eighth day of August, 1829. 

The petitioner states the sale to be simulated, or, rather, a 
Kind of vente a remere, alleging, that it was understood and 
agreed by the parties that the purchaser should reconvey to 
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April, 1832, 
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eT 168 Dis. the seller, on the latter refunding to him certain sums of 


pau imma money, which he had paid and advanced at and prior to the : 


—- time when the sale was made. 





GLEISES. There is no allegation or evidence of any counter letter 
having been taken by the vendor when the act of sale was” 
executed, the notarial act evidencing a sale absolute and — 
unconditional. The plaintiff, in support of his pretensions, § 
offered in the court below, an account and receipt, relating to 3 
charges made by the defendant against him for rent, &c., as a_ 
commencement of proof in writing, and claimed a continuance — 
of the cause to enable him to take the testimony of an absent 7 
witness. The continuance was refused on the ground that oral © 
proof is not legally admissible to sustain the allegations of the | 
petition. The court then proceeded to dissolve an injunction 
which had been obtained, and dismissed the suit, &c. From 


this judgement the plaintiff appealed. 


The rules re- ‘The rules relating to a commencement of proof in writing, j 


lating to 


commence- contained in the Civil Code, have not been re-enacted in the 
Louisiana Code; and, by an act of the legislature, passed in 
tained in the 1828, all the provisions of the old Code were repealed, . 


ment of proo: 
in writing con- 


‘old Civil Code 


have not been except those which relate to the dissolution of incorporations; _ 


re-enacted in 


the Louisiana consequently, our laws appear to be now silent on the subject _ 
Ce me ae beginning of written proof to authorize a continuance by” 


quently our 


laws are now oral testimony. It is clear, according to the provisions of the 


silent on the 


subject woe Louisiana Code, in relation to the transfer of real property and _ 


gins proof t slaves, that parole evidence, alone, is inadmissible to prove 


by oral testi: the allegations of the petition in the present case. The act 


"Where a sale of sale, from the plaintiff to the defendant, purports to be 
and the evidence offered by parole is intended to 
ose ¢x- show that the parties intended it to be conditional. See 


is made for absdlate 
other purposes ’ 
than ‘th 

pressed in the 

act, itis in the the Code, arts. 2255-6. 


power of the 


vendorto take There is no direct allegation of fraud, and if the sale was _ 


= Gopetae p~ made for_ other purposes than those expressed in the act, it 


agg to = was in the power of the vendor to have taken a counter letter 
eludes hinelf expressive of the intentions of the parties; and by failing to’ 


bility to paw do so, has precluded himself from all possibility, according to 


or in any man- Jaw, to annul or in any manner change the contract. See 8 


ner change 


thecontract. Martin, NV. S. p. 445. 
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Where third persons have an interest to set aside a contract, Eastenw Ds. 
| mee & a April, 1832. 
and allege fraud against its validity, or genuineness, parole ————. 
evidence is, from necessity, admissible, because, being no —- 
parties to the deed, they have it not in their power to obtain tazm CREDI- 


any written statement of the true character of the instrument, 
We are of opinion, that the court below acted correctly in _ Where third 


rf ? persons have 
refusing a continuance of the cause; and that there is no error 2 interest to 


5 . ar ‘ t asi ° 

in its judgement by which the injunction was dissolved, and armr yor 
she lege fraud a- 

the suit dismissed. ea iho rai § 
. ity, parole 


2; . 
It is, therefore, ordered, adjudged, and decreed, that the Seles ianeaiiby 


judgement of the court be affirmed with costs. vommmmes 





MORGAN ET AL. vs. THEIR CREDITORS. © 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


It is a clear principle of law, that the right to claim discussion, on the part of 


the surety, ceases immediately on the insolvency of the principal debtor. 


A creditor, who has established his claim against both principal and surety, 
before receiving any payment from either, has a right to claim dividends 


from each, on the whole amount proven, until the debt be fully satisfied. 


The facts are fully stated in the opinion of the court, 
delivered by Maruews, J. 


The proceedings, commenced in this case, by a rule taken 
on the syndics of the insolvents, entered on the seventh of 
July, 1831, to show cause, why they should not pay to Phelps 
& Co., seven thousand and eighteen dollars and sixty cents, 











6 CASES IN THE SUPREME COURT 
ed being the amount of a dividend of fourteen per centum on t 


_*_______ sum of fifty thousand one hundred and thirty-two dollars and 
ee ia eighty-six cents, the debt due to the said Phelps & Co. 
quzm crevr- In answer to this rule, the syndics denied the right of the 
oe claimants to the dividend demanded, and also the debt on 
which it was claimed. | 
The court below decided that the whole debt, claimed by — 
Phelps & Co., against the estate of Morgan, Dorsey & Co. 
was only a conditional or contingent claim on this estate, as 
the insolvents were only sureties for William Kenner & Co., — 
the principal debtors of the claimants, and rejected the claim ~ 
of the latter to the dividend requested. From this judgement { 
they appealed. 
This decision was made notwithstanding a judgement ren- _ 
dered on the second of April, 1830, in which it was decreed © 
in a coniest with the syndics, that Phelps & Co. should be — 
placed on the tableau of distribution, as creditors for the-— 
amount of fifty thousand one hundred and thirty-two dollars 
and eighty-six cents, on which the present dividend is claimed. — 
It is true that this judgement was modified (by consent of — 
the parties) on the twenty-first of the same month, so as to 
answer any questions which might arise on any dividend being © 
declared in favor of these creditors, from the estate of the _ 
principal debtors. 


It appears clear to us, that this judgement, even with its § 


modification, establishes the fact, that Phelps & Co. did, on ~ 
the second of April, 1830, prove the genuineness of their — 
claim to the amount allowed by the court, either as absolute : 
and unconditional, or as contingent creditors, according as — 
the law might operate on their situation, in relation to their © 
debtors, as being principal or accessory. The only questions, 
left open by the addition or amendment’ to the judgement, 
appear to be those which might be agitated in relation to the — 
right of discussion, as appertaining to the estate of the sureties 
against that of the principal debtors. 

It is shown, by the evidence, that both became insolvent 
about the same time. Kenner & Co. filed their bilan on the 
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fourth of March, 1826; Morgan, Dorsey & Co. filed theirs om Earrgm Dis. 
the seventh of the same month. Now, it is a clear principle ——_— 
of law, that the right to claim discussion, on the part:of the mone! eT a. 
sureties, céased immediately on the insolvency of the prin- taem cnzpr 
cipal debtors, and, ipso facto, both became debtors in solido; _ 
consequently, the proof of their credit by Phelps & Co., It isa clear 
against the estate of Morgan, Dorsey & Co., fixed the former pur® “A £ 
as creditors unconditional for the amount allowed to them, pale agg: 
contradictorily with the syndics representing the mass of the partof the 


creditors. In pursuance of the judgement by which the pean. Row ay 
claimants were thus placed on the tableau of distribution, it be ee 
is in evidence that they have, at different times, received pare debt~ 
dividends from the estate of these insolvents, to the amount 
of forty-eight per centum, without opposition. And, on a 
claim of fifty-six thousand and seventy-four dollars and fifty- 
seven cents, against the estate of Kenner & Co., a dividend 
of six per centum. 
These estates, from the moment of the almost simultaneous 
failures of their owners, were indebted, in solido, to the appel- 
lants, for the sum of fifty thousand one hundred and thirty- - 4 greditor 


two dollars. And, as they had established their claim against "he has esta- 


_ both before they received any payment from either, they have claim against 


a right to claim dividends from each on the whole amount pe a 
proven until their debt is fully satisfied. = pani 
From the foregoing exposition of the case, it is seen that — jon 
we consider the judgement of the second of April, 1830, as claim ~ divi- 
conclusive on the rights of the parties; consequently, it is not mg is ome 
influenced by the doctrine on this subject as taught in the whole amount 


case of Armore vs. his Creditors. 2L. Rep. p. 376. . Be debt be 
fully satisfied. 
It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 
annulled; and, it is further ordered, adjudged, and decreed, 
that the claimants and appellants do recover the dividend, 
as claimed in this suit, the costs of this proceeding, in both 


courts, to be paid by the syndics, &c. | 


Eustis, for syndies. Slidell, contra, 
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Eastern Dis. re 
HODGE es. HIS CREDITORS. ing 
HODGE ‘ 
HIS il APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
TORS. 


A certificate which states a want of recollection in the judge, in relation toa 


matters given in evidence, or that he does not recollect any thing having . 


been adduced except what the record contains, is too negative in its terms 
to induce a positive belief that such record contains all the evidence 
adduced by the parties. 


Without such a certificate as is required by law, the Supreme Court cannot 


investigate the merits of a case. 


In this case, the record was certified by the judge in the 
following words: “I do certify that I have no recollection 
of any other matter having been given in evidence, on the 
trial of this cause than what is contained in the record.” 

Whereupon, 


Maruews, J., delivered the opinion of the court. 


A certificate The record in this case was brought up without any cer- 


which statesa . ‘ 3 
want of recol- tificate of the judge a quo, or statement of facts, as required 


lection in the by the 576th article of the Code of Practice, and was sent 


judge in rela- 


tion to matters hack to be completed. It now appears, with a certificate 4 


iven in evi- 


dence, or that of that judge, in these terms: “I have no recollection 4 


he does not re- 


collect any Of any other matter having been given in evidence, on the q 


one z baving trial in this cause, than what is contained in the record.” 


except what Jt is evident, that this certificate does not fulfil the requi- q ; 


the record con- 


tains, is too ne- Sitions of the article of the Code cited. By that article,a ~ 
judge from whose judgement an appeal is taken, is required 
duce apositive ¢9 certify, at the foot of the record, that it contains all the 


gative in its 
terms to in- 


belief thatsuch 


record con- evidence adduced by the parties; otherwise, he must make go 


— os a statement of facts, &c. A certificate which states a want 


ced by the par- of recollection in the judge in relation to matters given in 


Withoutsuch evidence, or that he does not recollect any thing having been 
a certificate as 


is required by @dduced, except what the record contains, is too negative in = 3 
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all the evidence adduced by ‘the ‘partiés. The eppellant 2. 
should have been more diligent in causing the record to be sarees 






légally certified in due time. The judge is not to blameifet —RoGzns. 
this date, his recollection does not better serve him. Witlipr saclay # ne 
a certificate, as required by law, we cannot, with dike 'y cannot investi- 
“”" gate the merits 
investigate the merits of the cause. of keane. 


e 


It is, therefore, ordered, adjudged, and decreed, that this 
appeal be dismissed, at the costs of the appellant. 


Pierce, for appellant. Carleton and» Lockett, for appellees. 





THOMPSON vs. ROGERS. — 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The State Treasurer alone is authorized to sell the land of a non resident, to 


obtain payment of a tax. - ? Bile ¢ 





The term “non resident’’in our tax laws, indindes those who reside in the state, 
but out of the parish in which the land is: eee and the tax is‘aésessed. 





He who claims property sold under an execution, “must produce the judge- 
ment of a court having jurisdi¢tion of the master i in dispute. — 





This suit was brought to recover from the defendant a lot 
sof’ ground, situated in the parish of Jefferson, of which the 

plaintiff, a resident of the parish of Orleans, alleged himself 
to be the legal owner. It appeared, from the evidence, that 
the lot in question was sold by~the sheriff of the parish of 
Jefferson, as the property of the plaintiff, for two objects: 
First, to satisfy the taxes due to the state and parish, and 
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jts terms to induce a positive belief that ni record contagi Bel | 


“sare 









id cilbte THE SUPREME COURT 





= F 


1 


Bactine D Dis. secondly, to pay’. judgement and costs, amounting to forty q of t 
es dollars, rendered against the plaintiff by the Parish Court — the 
tuomrsox of Jefferson, for not making the required repairs upon the tha’ 
Pe me g property. Under this sale the defendant set up title. There 4 Dy 
was a verdict and judgement in his favor in the court below, | 2 

and the plaintiff appealed. casi 

; “ord 

Preston and Roselius, for the appellant, made the following | ‘ the 

points: | Dg 


1. The plaintiff was never divested of title by the sheriffs 
sale, pretended to have been made in execution of a judge- 
ment obtained against the plaintiff by the police jury of the 
parish of Jefferson, because neither judgement nor execution | 
is shown. 6 Martin, NV. S. p. 347. And even if there had — 
been a judgement it would have been void, because rendered 
by a court that had no jurisdiction of the case. It is shown, | 
by the record that the amount claimed was under fifty dollars. 7 
C. P. art. 1064, 1066. : 

2. The sale for taxes is void, because it is shown that the | 
plaintiff was a non-resident, and, consequently, his property 
could not be sold except by the state treasurer, after thirty — > 
days’ notice in the state gazette. Acts of 1818, }2-3. Moreau’s Be 4 
Dig. vol. 2, p. 479. re 

3. Thejudge a quoerred in charging the jury that by the 
word “non-resident” made use of in the laws of this state 
relative to taxes, were meant persons residing out of the state. 
These words mean persons not residing in the parish where the 
property is situated, and within which the assessors exercise 
their jurisdiction. 

4, The sheriff was bound to return non-residents for parish — } 
tax. Acts of 1828, p. 104, §3. : 


M‘Caleb, contra. 


1. The assessment roll, introduced by defendant showed a 
that the lot in question was properly assessed as the property 
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of the plaintiff. This assessment roll was as an execution in aie Ta 
the hands of the collector of taxes, and the property, under . 
that execution, was duly advertised and sold. 2 Moreau’s THOMPSON 





1] _ Dig. 453, § 12, acts of 1828, p. 50. nooEns. 
7 2. The proceedings, judgement, and order of seizure in the 
+ case of the Parish vs. Thompson, for a fine in not making the 
7 _ “ordered works, were regular and legal, and the sale under 


the same good and valid. Acts of 1828, p. 128. 1 Moreau’s 
Dig. 655, § 1. Police Regulations, pp. 6, 34. 


Martin, J., delivered the opinion of the court. 





The plaintiff claims as his property, a lot of ground in ~4 
|, the possession of the defendant, who claimed title, under a 
| _ sheriff’s sale as collector of taxes, and under an execution on 
a judgement of the Parish Court, for a fine of forty dollars. 
There was a verdict and judgement for the defendant, and 
~ the plaintiff appealed. 
The record shows the plaintiff resides in the parish of 
New-Orleans, and the tax, for the payment of which the Tot 
was sold, was assessed in the parish of Jefferson, where it lies, 
It is clear he was as to this tax a non-resident, 7. ¢., aresident _ The state 
of another parish, and in such a case, the sheriff or collector of lone te atthe. 
taxes should’ have made a return to the state treasurer, by — = 








land of a 
whom alone the payment of the tax by a sale of the land, 2°" resident 
? payment of a 

could have been enforced. tax. 


The word “non-resident” in our tax laws is not confined,as __The term 
‘ non-resident’ 


the defendant’s counsel contends, to persons residing out of in curtax laws 
the state, but includes those who reside in it, but out of the cludes those 
parish in which the land is situated and the tax assessed. ~ of the at 

The sheriff must go to the house of the landholder and rish in which 


summon him to pay the tax. 2 Moreau’s Dig. 453,§12. This adhe: p< 
he cannot officially do, if the house be in another parish than ™* is ssessed. 
his own; for he cannot act officially out of it. Ifa person, 
whose property is taxed, remove out of the parish, the sheriff, 
as collector of taxes, cannot sell his property, but the sale 
must be made by the state treasurer, to whom the removal 


must be reported. Moreaw’s Dig. 455, §16. Id. 479, $2. 
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ga It is, therefore, clear, that the plaintiff was not div q 


——= = of his property, by a sale made by an officer who was not a 
ALLAIX authorized by law to sell it for taxes. oe 





PRESTON He who claims property sold under an execution, must 
ET AL. ‘ 
ace produce the judgement of a court having jurisdiction’ of the 
€ who 


claims proper- Matter in dispute. Here the court who rendered the judge- — ba 


ty sold under ment was the Parish Court. The matter in dispute, a fine of 
an execution, 


must ene forty dollars; of such a fine the jurisdiction, by an express 
the judgement 
of a court hav- law, is exclusively given to a justice of the peace. Code 


ing" Jurisdie- of Practice, 1061, 1063. The code further declares that | 
ter in dispute. parish courts have no original jurisdiction of causes of which | 


cognizance is there given to justices of the peace meant: 4 3 ren 
Id. 1066. ; 4 f On 
The plaintiff cannot have been divested of his property in | —— pre 


the lot, by a sale under an execution issued on a judgment “4 
rendered by a court who had no jurisdiction of the matter | 
in dispute before it. 


It is, therefore, ordered, adjudged, and decreed, that the — 
judgement of the District Court be annulled, avoided and | 
reversed, and that the plaintiff recover the premises in the > 
petition, from the defendant, with costs in both courts. 





ALLAIN vs. PRESTON ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
If there be no contestatio lites, the case will be remanded. 


In this case, an amended petition was filed by consent of | 
parties to which no answer was put in, on default taken. In 
this state of the pleadings, the court a qua proceeded to trial 
and judgement. 
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»» On appeal, Martin, J., delivered theopinion of the court. opr 1830 





The plaintiff claimed from the first defendant the amount = 4*5A* 
of a promissory note, one year’s rent of a house, due before _ preston 
the inteption of the suit, and from both defendants in solide, *" “™ 
a penalty of five hundred dollars, under a clause of the lease. 

- The general issue was pleaded. : 

By consent, an amended petition was filed, praying the 
rescission of the lease, and rent till the surrender of the 
premises were asked. 

The plaintiff had judgement for the amount of the year’s 

rent and that of the promissory note, and rescinded the lease. 
On an appeal we thought the District Court had erred in 
proceeding to trial and judgement, before an answer or judge- 
ment by default on the amended petition. We therefore 
reversed the judgement, and remanded the cause for further 
proceedings. 2 Louisiana Rep. 39. 

On the return of the case, the defendants filed a plea to 
the amended petition, praying éor its dismissal, on the ground 
that it changed the nature of the action, and claimed more 
thau was due at the inception of the suit. 

The District Court gave the same judgement as before, and 
the plaintiff appealed. 

His counsel has urged in this court, that a penal obligation 
is valid, even when the obligee is without any interest in 
the performance of the principal obligation, and that judge- 
ment may be given for rents, becoming payable after the 
inception of the suit. 

It appears to us that the same reasons which influenced If there beno 
our first judgement, and induced us to remand the cause, pega og 
imperiously demand the case should return. There is, as yet, b¢ remanded. 
no contestatio lites on the merits. 


_,_ It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be annulled, avoided, and 
reversed, and the case remanded with directions to the judge 
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yg not to proceed to trial till there be an answer to the amended 
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petition, or judgment by default be taken; the appellee paying 


WATERSETAL. costs in this court. 


vs. 
MERCIER 
ET AL. 





Janin, for appellant. Young, for appellee. 





WATERS ET AL. vs. MERCIER ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


An action against a curator or beneficiary heir, is rather a proceeding in rem 
than in personam; the defendant, if he manage the property legally, is a 
mere stake holder, and the judgement the plaintiff may obtain can never 


affect the person or private property of the curator or heir. 


Neither does the judgement of an individual creditor, recognizing him as such, 


give him a mortgage on the land or slaves of the succession. 


A register of mortgages cannot cancel a judgement recorded, without the ) 


privity of the party who has obtained it; and he is improperly made a 
party to an action therefor. 


A register of mortgages cannot be made liable in damages on a rule to show 


cause why a mandamus should not issue. 


The facts are stated in the opinion of the court delivered 
by Martin, J. 


The petitioners showed that, during their minority, judge- 
ments were obtained against the estate of their father 
and recorded in the office of Mercier, who is recorder of 
mortgages; that they have never received any part of, nor 
accepted the succession of their said father, so that they are 
not bound for any part of his debts, nor have his creditors any 
lien or mortgage on the petitioners’ property ; yet Mercier 
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wrongfully insists, in the certificates he gives them, when they ia ae 
attempt to sell any part of their own land and slaves, that 
there are thereon mortgages, resulting from the aforesaid — 
judgements. Wherefore, they prayed a ruleon him toshow  «zrorer 
|} _ cause why a mandamus should not issue commanding him,  “* “ 
‘| — when they apply for certificates, to forbear making mention 
| therein of any mortgage resulting from any judgement 
against the estate. 
} . He showed for cause that the judgements stated in the 
petition were obtained in the Court of Probates, and that 
Court alone could act therein. He averred he thought it, and 
it was his duty, to certify the existing mortgages; and claimed 
damages in reconvention for the troubles the petitioners had 
unnecessarily put him to. | 
By a supplemental petition, the petitioners made the plain- 
tiffs, in one of the said judgements, parties to the suit, and 
prayed that the plaintiff in the other, being absent, and his 
residence unknown, an attorney or curator, adhoc, might be 
appointed to him, so that the judgements might be annulled 
and the registry of them directed to be cancelled. 
The plaintiff, in the first judgements, pleaded to the jurisdic- 
tion of the court, and that the judgement could not be annulled 
by a process for a writ of mandamus} that the mother and 
_ tutrix of the applicants accepted the succession, in their behalf; 
that the succession was sufficient to pay the debts of the father, 
|} _—_ and managed and accounted for by the natural tutrix of the 
‘| applicants. 
The curator of the plaintiff, in the other judgement, 
answered, that the estate of the debtor had been accepted 
absolutely by his heirs. 
The court was of opinion that the petitioners had done no 
act which rendered them personally liable for the debts of 
| _ theestate; that the judgements of the Court of Probates bound 
| the estate only, and did not give the plaintiffs any mortgage 
or lien on the private estate of the petitioners. The recorder 
of mortgages was decreed to cancel the mortgages registered 
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“as _ against the petitioners, and to deliver them certificates of 
' non-hypothecation therefor. Hsieh 9 
wanehs etal. The recorder and the plaintiff, in the first jndgemen, 4 
=. appealed. 

ee The former has contended that the suit, as to him, one q 
to be dismissed, and has relied on the cases of Florence . 
vs. Mercier, 2 L. Rep. 487. Walden vs. Donalde,'7 Martin; 
NV. S. Sacerdotte vs. Duralde, 1 L. Rep. 482. He has further 
urged that the Jedquaeati isnot in conformity with the prape 

of the petition. . 

The other appellant has contended that the deiceonesll 
property descended to the appellees, who are liable to ‘his 
creditors for the amount ofsthe inventory, because the law 
vested it in them; not imtheir tutrix. Old Civil Code, 166, 
art. 97. 16. 170, art. 116... New Code, 867. The estate was 
received for them, and they are presumed to have it. They 
cannot renounce the succession after an acceptance as bene- 
ficiary heirs, without surrendering the property itself. Civil 
Code, 1047. If, after the inventory, the property be cagually — 
destroyed by fire or otherwise, the liability of the heir is not 
destroyed or diminished, whether he be under or of age. It 
cannot appear that the petitioners have received no part of 
the estate, unless by the production of their tutrix’s or cura- _ 
trix’s account, which they are entitled to demand. 

Anactiona- An action against a curator or beneficiary heiris rathera | 


gainsta curator 


or beneficiary proceeding in rem than in personam; the defendant, if he = 
heir is rather y 
a proceedingin Manage the property legally, is a mere stakeholder, and the =F 


pr occu atl judgement the plaintiff may obtain can never affect the person 4 P 
prema ie if ~ or private property of the curator or heir. It is, therefore, 
non legit clear that the judgement, till the curator or heir, by his S 


7° ‘cider, misconduct, becomes liable to be made personally a party to 


— Les ihe action, and he be cast thereon, gives no mortgage on his 
tiff may obtain property, neither does the judgement of an individual creditor, 


a the person recognizing him as such, give him a mortgage on the land 


or private pro- or slaves of the succession. ‘The judgement, in the present 
perty of the cu- ‘ : 

rator on hate. case was, therefore, improperly recorded. The registry of it ~ 7 
the judgement Wrought a real injury tothe heirs, as it obstructed the alienation * J 
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of their lands and slaves. For this i injury, the ordinary tribu- Eastern Dis. 

nals, not the Court of Probates, were the proper forum. ==. 

- It appears to us, however, they mistook their remedy. The bee ace 
_tegister of mortgages, having recorded the judgement, could maacmme 

not; without the privity of the party who had obtained it, pra re ia 

cancel the apparent mortgage. Cases there may be, in which creditor,recog- 


a beneficiary heir may be personally bound to a creditor of nizing him as 


such, give him 
the estate. If the register improperly records a judgement, 7 °")S"8° 0m 
in giving a mortgage, he may, perhaps, be liable to damages; slaves of the 
but they must be sued for in some other way than by a rule aes of 
to show cause why a mandamus should not issue. margnecse- 


not cancel a 
As in the present case, it is evident that the judgement gave ju ment re- 


“no mortgage, either against the estate or the private property out the Sra 


of the heirs, the creditor must repair the injury he -has <a my 
done in having it recorded, by having it cancelled. pore A it; and 
The proceedings against the appellee, ait recorder ly made a. Dos 
of mortgages, appear to us irregular. “os Saale 
e. register of 
can- 

It is, therefore, ordered, adjudged, and decreed, that the not ibe. made 
le in — 


judgement of the District Court be annulled, avoided and | oe on. ae 


| __ reversed; and, proceeding to give herein such a judgement as, ‘ Agpiplcs og 





why a manda- 
in our opinion, ought to have been given below, it is ordered, musshould not 


adjudged, and decreed, that the defendant, Robert Layton, 
cancel, or cause to be cancelled, the record of the judgement 
obtained against the petitioners, as beneficiary heirs of their 
deceased father, and that he pay costs in both courts. 


Preston and Mercier, for appellants. 





Slidell and Maybin, contra. 
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Although the 
case presents 


of fact which 
was correctly 
determined be- 
low, damages 
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-HULLEN vs. CONNOLLY ET AL. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Although the ease presents but a question of fact, which was correctly deters 


‘mined below, damages will not necessarily be given as for a frivolous 


appeal. 


This case presented simply a question of fact, on which the 


judgement of the court a quo was affirmed. 
Martuews, J., delivered the opinion of the court. 


This is a suit brought, by the holder of anegotiable note, 


figainst the endorsers. They denied their signatures, and : 


allege them to have been counterfeited. The court below, 
after hearing the testimony introduced, gave judgement for 
the plaintiff, from which the defendants appealed. — 


The case presents no-question, except one of fact; and, — 
but a question after a careful examination of the testimony, we have come 
to the same conclusion, on which the judge a quo based his — 

judgement. There are, however, circumstances detailed in — } 
will not neces- the evidence, which induce us not to award the damages | q 


sarily be given 
as for a frivi- 


claimed by the appellee, in his answer on the appeal. 


It is, therefore, ordered, adjudged, and decreed, that the - 
judgement of the District Court be affirmed with costs. 


Preston, for appellant. 


. MReady and Sterrete, for appellees. 
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CLINE vs. CALDWELL. April, 1832 
am CLINE 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. a. 


The party, who intends to except, ought to state clearly, at the time of trial, his 
intention to do so. 

This was an action for damages on a breach of contract, 
in which a verdict and judgement were rendered for the plain- 
tiff, and from which the defendant appealed. On the trial 
of the cause, the counsel for the appellant submitted to the 
court two motions for instructions to the jury which the judge 
refused to give. Upon this refusal, the counsel did not state 
that it was his intention to except, but handed the motions 
in writing, to the clerk, who placed’ them on file. In answer 
to a rule taken on the judge, to show cause why a mandamus 
should not issue, requiring him to sign the exceptions to his 
refusal to give the instructions required; the judge stated, 
that upon his refusal, he was not os sa a ; ae NL a0 te 
in writing, nor was any bill ches pref oTly LR 
as provided by the Ate 
Practice. iy es cat Me SAIS 











4 


Porter, J., de} i ‘or : 3 ak BON re aed 


A rule has beef 4" PS) : eek eee 
show cause,why/* eat Ses ns: 
of exception talgHe 2-055" (7 (a RRR sre nena 

The judge has © ae DEORE atone 
sign a bill of ext ree 
trae, he refused / ‘ 5 reise re Mell 
the defendant, ¥ > _ He TE it wee PA Tee 





was made to hi Shes se wit ja ES RR ae 
by the 517th de ele ole ey = See 
& 188 ; é pee nae 
bill of exception = eter ae: e 
489th articles of ~~ , epbde 
It is shown th 
the arguments ¢ | 
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ee Dis. the court two motions for instructions to the jury, both of 
which were refused by the court. Whereupon, the counsel 


April, 1832. 


Srxawsnipc® handed the said motions, in writing, to the clerk, and were by 
warriety. him retained. 

According to the practice of the common law courts, it/is 
| sufficient, if the substance of the exception be reduced to 
writing during the trial, and it may be drawn out formally and 

signed after. Such was the course pursued in this state pre- 

vious to the Code of Practice. Whether the provisions of 

that work do not still permit the same practice, need not be 

inquired into. For in all systems of law which recognize 

The perty this mode of proceeding, the part ht to state clearly, at 
who intendsts P 8 Pony es es ae 
except ought to the time of trial, that he intends to except. The reasons for 


state clearly ai 
thetime of tial | requiring him to do so are obvious, and need not be stated. 


~ intentionto Ty the instance before us, the party did not express such in- 
3 tention; he says, indeed, he contemplated doing so, and it is 
2 2» Pet the communication of that intention, 
es a > , : 
3 ae 
: ze os 


| hay waive his 


chaser the fact 
~ a warranty. 


“<2 opinion of 
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The petitioner states, that he purchased of the defendant, ye 
anegro slave; that, at the time of sale, it- was understood the —paniiillidlieeete 
defendant was acting in the capacity of a broker, and that, ®T®4wanipce 
accordingly, the petitioner accepted a deed of sale from one weiss 
William D. Mercer, of the State of Maryland 
- He also states, that the slave was not sound at the time of 
sale, and that the diseases with which she was afflicted ren- 
dered her useless, or, at least, her services were so interrupted, 
imperfect and inconvenient, that she was of no value. 

He further states, that at the time he bargained with the 
defendant, he was not merely acting as a broker, but was, in 
fact, owner’of the negress. That Mercer has left the state, 

‘without the intention of returning, by which, and by the said 
| simulation and concealment, the petitioner is without redress 

against him. 
The petition concludes with a prayer, that the defendant 

may be cited, and decreed to pay the sum of three hundred 

and twenty dollars, the difference between:her price, and her 

value, with damages, &c. 

The answer avers, that the defendant was employed, in 

-the capacity of a broker, by one Wm. D. Mercer, of Mary- 
~  Jand, to aid him in the sale of several servants; that they were 
‘| _ repeatedly offered at private sale, and finally advertised, by 
| Mereer, to be sold on the — day of March. Immediately 
‘| séppreceding the sale, the defendant made to Mercer a verbal 
proposition, that, if the said Mercer would permit him to 
receive the amount for which the negroes should sell at the 
credit proposed, he would pay him the sum of one thousand 
eight hundred dollars, cash, to which the said Mercer assented. 

That the sale was conducted in the name of Mercer, who 
had alone the title in the slaves, and was accepted by the 
} ~ vendees as the warranter. That the plaintiff took his title 
from Mercer, and that the defendant never had any title to 

_ the negress, nor any interest in her, but as above stated. 

On these issues, the cause was tried in the court of the first 
instance. There was judgement for the defendant, and the 
plaintiff appealed. 
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ea | Fag We think the evidence establishes, very clearly, that the 
—. defendant purchased from Mercer, previous to the sale to the 
STRAWSRIDSE plaintiff, the slave in question, and was the owner of her at 
wakFizLD. the time of thatsale. We have, therefore, to examine what 
are the rights of the parties, on this state of things. Ps 

. The judge of the court of the first instance considered the 


verbal sale of the slave was null. But we differ with himon ~ 


this point. On the provisions of our old Code, the jurispru- 
dence of this court was well settled, that parties had a right to 


admit a parole contract, for the sale of immoveable property; * ! 


and that, if they chose, they might, as they did, in this instance, 
admit parole evidence to prove it. The late amendments to 
A parole sale the Louisiana Code, have not changed those of the Civil Code, 


= oR we except in recognizing the validity of a verbal sale, and in estabe 


sued thereon ishing, by their authority, the doctrine, that the exclusion of | 


may waive his 

right to ex- parole testimony, in relation to contracts of the description of 

clude parole “ Nits s . ° 

proof of it.  thatbefore us, is a privilege which the parties may waive, 
See the cases of Babineau vs. Cornier, 1 N. S. 456, and High- 
lander vs. Fluke, 5 Martin, 442. L. C. 2255, 1757. 

Our first inquiry is, whether, warranty on the part of the 
owner of the property sold, be of the essence of the contract of 
sale, and this question, the law requfres us to answer in the 
negative. Warranty is of the nature of the contract of sale; 


thatis, the law implies it, if a contrary agreement be not made. 


But it is not essential to such a contract. The vendor may | 


stipulate he will not warrant at all, or he may covenant that 
his warranty shall be restricted, or he may contract that his 
vendee shall accept of the warranty of a third person. Poth. 
on Ob. No. 7. L. C. 2479. 

The contract, between Mercer and the defendant, was 
verbal; it immediately preceded the sale at auction, and the 
bill of sale of this slave, and those made to other persons, who 
bought the remainder of the lot, were executed in the name 
of Mercer. The fact of the defendant having become the 
proprietor of the property, was not, however, communicated 
to the plaintiff. He thought he was buying from Mercer, 
and, by the deed of sale, he has bought from him; he sup- 


\ 
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posed he was obtaining the warranty of Mercer, and he has yg 
obtained it. And, here, it is proper to state that, in our 
opinion, the use of Mercer’s name, to transfer the property, t®4wsniper 
was resorted to, rather asa matter of convenience, thaninthe w. D. 
intention to defraud. Though it is not impossible the reflec- 
tion, that the sale would be effected without the defendant 
being responsible in warranty, may have passed through his 
mind, and influenced, in some measure, the form which the 
transaction assumed. But he and his vendor; when they 
attended before the notary to sign the act, freely and fully 
communicated, to that officer, the circumstances under which 
Mercer signed it. 

The case then narrows itself into the inquiry, whether Piped ek 
the fact of the vendor having concealed from the purchaser, a slave having 
no matter with what intention, the fact of his being the real concealed 


from the 


i i j i i . chaser the fact 
owner, makes him responsible in warranty. We think not of hisbeingthe 


It is clear, the plaintiff could not now have the contract real owner, 
avoided on the grounds alleged. For, error.in the person any poe 
with whom he contracted could not enable him to do so; the le in warran- 
consideration of the person not being the principal cause of — 

thé contract. If, then, the plaintiff could not have the con- 

tract set aside, we can discover no legal grounds on which it 

can be changed, and a subsidiary warranty granted to the » 


buyer, for which he did not contract. 





It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed with costs, 
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LA ROSA vs. THE MAYOR E® AL. 1 

APPEAL FROM THE COURT OF THE FIRST DISTRICT. na Orl 

JRE clus 

Where an act of adjudication if made in réference to and in conformity with _ mig 

an ordinance of the City Council, it imposes all the obligations and confers ordi 

all the rights created by the ordinance, although no mention be made*of aa him. 
them in the act of adjudication. : ¥ ee 4 . for; 

In August, one thousand eighteen hundred and twenty-nine, step 

the corporation of New-Orleans passed an ordinance, by vent 


which they prohibited the sale of oysters, except in certain — 
places therein designated. In virtue of this ordinance, the . 
privilege of vending oysters, at the designated stands, was 
adjudicated to the plaintiff, as the highest bidder, for the } 
price of six thousand dollars. ; 

The plaintiff stated, in his petition, that, in consequence of . 
the sale of oysters by other persons, and the ineffectual steps 
taken by the defendants to maintain him in the enjoyment of 
his privilege, he had sustained damages to the amount of — 
eight thousand dollars, for which he prayed judgement. ' 

The defendants, in their answer, denied the plaintiff’s right _ 
of action, and put him to strict proof of the allegations in his _ 
petition. On the part of the plaintiff it was fully proved, — 
that his privilege was rendered but of litle benefit, in conse- _ 
quence of the large sale of oysters by other persons. q 

The defendant then introduced proof to show that they had , 
at the instance of the plaintiff, instituted and prosecuted to — 
final judgement thirty-four suits against persons contravening — 
the provisions of the ordinance with regard to the sale of — 
oysters. The cause was twice tried in the court below; the — 
first jury found for the plaintiffa verdict for three thousand 
dollars, and a new trial being granted, the second found for 
the plaintiff, and assessed his damages at four thousand 
five hundred dollars. Judgement being rendered in confor- 
mity to this verdict, the defendants appealed. 
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-Porrsr; J., delivered the opinion of the court. wy 1a 





The petitioner states that the corporation of the cityofNew- "2084 
Orleans, by an ordinance of their council, established an ex- ™4xoR Bat. 
clusive right to sell oysters within the city in such person as 
might become the purchaser of the privilege granted by the 
ordinance. That the right so conferred was adjudicated to 
him. . That he has paid the sum of six thousand dollars there- 
for, and that various other persons, during the’ time his privi- 
lege lasted, sold oysters in the city, without any effectual 
steps being taken by the officers of their corporation to pre- 
vent them. He alleges damages to have been,sustained by 
him to the amount of eight thousand dollars; and also prays 
that the six.thousand dollars, paid in cash and notes, may be 
returned to him with interest. 

_The defendants, by their answer, denied the right. of 
the plaintiff to sue them; and put him on the strict proof of 
his allegations. 

The cause has been twice tried in the inferior court. On 
the first trial the jury found for the plaintiff and assessed his 
damages at three thousand dollars. A new trial being granted, 
and the cause again submitted to another jury, they found 
a verdict against the defendants in the sum of four thousand 
five hundred dollars. The court gave judgement accord- 
ingly, and the defendants appealed. 

There was a suit between these parties, which will be found 
reported in the first volume of the Louisiana Rep. p. 126. 
The corporation succeeded in that case, the court being of 
_ opinion, that the privilege sold was not exclusive of places, 

other than those designated in the act of adjudication. 

But subsequent to the contract which give rise to that 
action, and previous to the sale to the plaintiff which has 
caused this suit, the City Council passed an ordinance by 

| which they prohibited the sale of oysters, except in certain 
“4 places therein designated. The right of selling in these 
7 places the plaintiff contends he has acquired, 


4 














One ns — 


' Where anact Jt is true the act of adjudication does not state the privis 
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agg oe. The act of adjudication produced by him supports this 3 
allegation, but it is urged on the part of the defendants that it 
passaso does not mention the privilege shall be exclusive, and that 


acosta. consequently no such right was conferred on him. 





e is made i lege shall be exclusive, but the sale is expressly made, in: 
reference 0 reference to and conformity with the ordinance already no- ' 


and in confor- 


por engl ticed; and consequently imposed all the obligations, and con. — 


the CityCoun- ferred all the rights which that ordinance created. me a 


cil, it imposes 


all’the obliga.  /he evidence very clearly proves that the privilege thus a 
tions ea con- sold to the ‘plaintiff was completely illusory. The sales by 


fers al 
rights ae other persons were so numerous as to destroy the monopoly 


rs Rhee ser al. Promised to him, Two juries have decided the questionof | orig 
— no diligence on the part of the corporation. The plaintiff pur- a sine 
made of aan chased what through the fault of the defendants he has not of 4 Wis 
eis ot, and for which he is consequently not bound to pay. | gig 
The evidence does not authorize us to interfere with the din 

damages assessed by the jury who last tried the cause. whi 

It is, therefore, ordered, adjudged, and decreed, that the — | a 


judgement of the District Court be affirmed with costs. 


Moreau and Soulé, for appellants. Janin, for appellees, 





PASSANO vs. ACOSTA. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
An agent, who has disregarded his principal’s instructions, cannot repel his. 4 
claim for damages by showing his agency was gratuitous. “Y 
This suit was brought to recover the amount of a promis- 3 


sory note, which the plaintiff alleged he placed in the hands ~~] 
of the defendant (his attorney in fact), for collection, and for — 4 * 
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the proceeds of which the latter refused to account. The 


attorney from the plaintiff, received from the drawer a new 
note in lieu of the one placed by the plaintiff in his hands for 
collection, which last mentioned note he handed to the plain- 
tiff, who made no’ objections to the arrangement. “The 
_ Written power produced did not confer the authority con- 
tended for by the defendant, and the verbal evidence went to 
show, that the plaintiff instructed the defendant not to press 
the drawer for the payment of the original note at maturity, 
but if he could pay a part, to indulge him for the remainder, 
provided he gave security. It appeared that no part of the 
original note was paid, and the new note was taken without 
security, payable to the defendant, and not endorsed. There 
‘was no évidence that the plaintiff expressed himself satisfied 
with the second note, or that he received it from the defen- 
dant. It was left by the latter in the books of one Zino, of 
which the defendant had charge, and by Zino handed to the 
plaintiff. The court a quo gave judgement for the plaintiff, 
and the defendant appealed. 


Porrer, J., delivered the opinion of the court. 


The petition states, that the plaintiff placed in the hands of 
the defendant, a note for collection executed by one Francis 
Gaggino, and that the defendant, though often requested, has 
refused to return the note, or pay its amount. 

The answer admits the agency, but affirms that the defen- 
dant has handed over to the plaintiff a note of the said Gag- 
gino, payable to the defendant, not yet due, and which note 

the defendant had received in payment of that mentioned in 
the petition, in pursuance of the power vested in him by the 
plaintiff. 

: There was judgement in the court of the first instance for 
_ the plaintiff, and the defendant appealed. 

-. The cause turns, principally, on the questions, whether 
the plaintiff conferred power on the defendant to novate 








answer admitted, that the defendant, acting under a power of 
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Easterw Dis. the note, or, if he did not, whether he has ratified the act — 4 


April, 1832. . 

of his agent. : 

=" The written power produced does not confer the authority 

acosra. which the defendant contends he had, and the parole‘evi- 
dence fails to establish it. The plaintiff has not relied alone 
on the want of power which results from the failure of the 
defendant to show it; he has proved his directions were 
not complied with. The authority to novate being accom- 
panied with the condition of the maker giving security. The 





note here was taken in favor of the defendant, and has not ' 


been endorsed by him. 

There is not sufficient evidence to authorize us to say 
the plaintiff ratified the act of his agent. The latter was 
charged with the care and management of a store in which 
the former was a partner, and this note was found among the 
books which the defendant left when his agency terminated, 


It is proved the plaintiff complained of the act of the defen. 


dant, and that he told him he could not lose the whole amount 
of the note. 


An agent, The defence which is presented by the defendant, of the | 


en ’ his Mandate being gratuitous, and of his act being, under all the 


principal’s in- circumstances, a sound exercise of discretion, cannot avail 
structions, can 


not repel his him; for, under the evidence, discretion was not conferred on| 


vot rm him to the extent now claimed. He was directed not to renew 


ing his agency she notnplet shemale, gave eevee vs: 
was gratuitous, 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed with costs. 





Cannon, for appellant. Seghers, for appellee. 
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Where the parties to a written contract, by mutual consent, enter into a new 
_ agreement as regards some part of it, proof of the latter agreement, may 
be made by parole. 
The facts are stated in the opinion of the court, delivered 
by Matuews, J. 


The plaintiffs in this case claim a certain sum of money 
which they allege was improperly withheld from them, by the 
defendant, in the settlement of various accounts between the 
parties, relating to partnership transactions arising out of 
their joint interest in a sugar plantation situated in the parish 
of Plaquemine. They complain principally of debts against 
them erroneously entered for interest on money and for com> 
missions on the sales of the crops of sugar of several years, 
commencing in 1823 and ending in 1828. ; ; 

The cause was submitted to a jury in the court below, who 
found a verdict for the plaintiffs for two thousand four hun- 
dred and twelve dollars and eighty-two cents, on which judge- 
ment was rendered, and the defendant appealed. 

It appears by the evidence of the cause that the partner- 
ship in the ownership and cultivation of the sugar plan- 
tation (concerning the administration of the affairs of which 
the present contest takes its rise) was contracted between 
the parties in the year 1819, and that the concerns of said 
plantation, both as to its culture and disposition of the crops, 
were conducted in reference to the stipulations of a written 
agreement at that time made, by which the plaintiffs were to 
manage the cultivation, &c., and the defendant to sell the 
crops, reciprocally, without compénsation. This course of 
conduct was pursued without alteration until the year 1823, 
when (as the defendant alleges in his answer) the plaintiffs 
being unable to make the necessary advances to carry on the 
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a Ny: a plantation, requested that the crops should be consigned tog q 

commission house in New-Orleans, for the purpose of obtain. “F- 
sel ing funds, and to be sold on the usual terms of factorage, &ec. : : 
vrquuarnt. This request was agreed to by the defendant, and the business 
of the partnership was after that period conducted according cs 
to the principles of this new agreement. On the trial of the — 
cause in the court below, the defendant offered to prove this 





























said court to be tried de novo, with instructions to the judge to 


allegation of his answer by witnesses. But the plaintiffs’ 
counsel objected to testimonial proof as being an attempt to 
prove something contrary to the written contract of partner- 
ship. The objection was sustained and a bill of exceptions 
taken to the opinion of the court, &c. in 
- We are of opinion that the judge of the Parish Court Pr 
Where the erred in rejecting the testimony as offered. Notwithstanding | jest 
sorend = 8 the written contract, the parties to it had certainly a right to the 
— | tog contract with any other person to sell their crops on com- witl 
enter yl A mission, and would each be bound to the latter for their pro- Ge 
eo Alans ge . portion of the charges made by the factor. It was virtually Bre 
ah, oneal making a new contract in relation to the disposition of the thei 
& of soot ea crops, by mutual consent, which they clearly had power to S the 
Zl made bree do, and which is susceptible of proof by parole. Our opinion ini 
aii on this bill of exceptions renders it unnecessary to examine — oo 
| any other point in the cause, as it must be remanded. ‘ E 
i pa ee : nam 
1 It is, therefore, ordered, adjudged, and decreed, that the tain 
verdict and judgement of the Parish Court be avoided, the 
| reversed and annulled, and that the cause be sent back to 1 








admit testimony to prove the subsequent agreement, as 
alleged by the defendant in relation to the sale of their part- - 
nership crops of sugar, &c. It is further ordered, that the 
appellees pay the costs of appeal. 


Seghers, for appellant. Moreau and Soule, for appellees: 
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‘ ‘ a 
OFFUTT. ET AL. vs. BREDLOVE. May, 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. OFFUTT ‘EYAL. 
. ws. 


After the dissolution of a partnership, no one of the partners is at liberty to ™®#2DLOvE> 
use the social name so as to bind the others. 7 


~The facts are fully stated in the opinion’ of the ‘court, 
delivered by Maruews, J. 

This suit is brought by the endorsers of a promissory note, 
purporting to have been made by the defendants, negotiable 
in the office of discount and deposite of the Bank of Missis- 
sippi, at Gibson Port. The plaintiffs allege, that after pro- 
test, they were obliged to pay and take up said note for 
the benefit of the makers, and claim from them the amount, 
with interest and costs of protest, &c. They state the 
- ¢ompany sued to consist of A. W. Breedlove and J. W. 
Breedlove, of New-Orleans, and pray judgement against 
them, in solido. Judgement by default was rendered against 
} . the former, which was afterwards made final, and about 
which there is no dispute. The latter denied that he ever was 
a partner of the assumed firm of A. W. Breedlove & Co., 
or in any manner liable for debts contracted under that social 
name. The court below, after hearing the evidence, sus- 
tained the plea of J. W. Breedlove, and as to him dismissed 
the suit, from which dismissal the plaintiffs appealed. 

The evidence of the case does not leave the fact of the 
appellee having been or not a partner of the house of A. 
W. Breedlove & Co. free from doubt. There is no posi- 
tive proof that he ever acknowledged himself to be such. 
The most weighty evidence, in favor of the affirmative 
of this fact, is contained in the letters of correspondence 
between the brothers A. W. & J. W. Breedlove, which had 
relation to the concerns of the firms of Bedford, Breedlove & 
Robeson, and Breedlove & Robeson, in New-Orleans, andthat 
of A. W. Breedlove & Co., in Gibson Port, &c. Perhaps a 
just grammatical interpretation of this correspondence, 7. ¢., of © 
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a oe? Dis. J. W. Breedlove, connected with other r testimony i in the cause, 


’ 





ought to result in a belief, that the writer was, at the com. 


Nea ‘®t 4L. mencement.of the commercial business of A. W. Breed- * 


BREEDLOVE: 


After the dis- 
solution of a 
partnership,no 
one of the 
ners is at liber- 
ty to use the 
social name so 
as to bind the 
others. 


love & Co., at Gibson Port, a partner of that firm, viz: in 
the beginning of the year 1825. In the following year (in 
the month of March), the firm of A. W. Breedlove & Co, 
(if any such ever did exist, except in name alone,) was digg.” 
solved, by substituting in its place (so far as it conce 


A. W. Breedlove) a commercial house, to trade under 3° « 


style and name of Breedlove & Greenleaf. The note now s 


on, bears date in April, 1829, and is evidently one of a series — 


of renewals of an accommodation note, for two thousand dol- 
lars, which. A. W. Breedlove & Co. obtained from the bank, 
in September, 1825. It is signed by D. Greenleaf, under 
procuration, from A. W. Breedlove & Co., dated at New- 
Orleans, in February, 1829. The power of attorney being 


* ee 


executed by A. W. Breedlove, long after the dissolution of — 


the firm by which it purports to have been granted. The 


records however, affords no evidence of ‘Any publication of — z, 


this dissolution, nor does it. show any of its commencement, _ 
except the acts and declarations of A. W. Breedloye, in. the 


place where he carriedon business under the style and name : 


as asumed,by him. It may well be presumed, from the 
whole tenor of the evidence, that after March, 1826, the 
name of A. W. Breedlove & Co., as a firm, ceased to exist 
in any shape in the place where its business had been carried 
on, and that the same business was conducted by the firm of 
Breedlove & Greenleaf; in which it is not pretended, that 
the appellee had any interest. After the dissolution of a 
partnership, no one of the partners is at liberty to use the 
- social name, so as to bind the others. This is clear, accord-. 
ing to all treatises on the subject, when the knowledge of 
the fact of dissolution can be brought home to the obligee. 
See 3 Kent’s Com. pp. 36-7. To render the dissolution safe’ 
and effectual, du¢ notice should be given to the world, in 
order to release the other partners of a firm, from responsi- 
bility under a contract made by one of them, in the usual 
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~ course of business, and in the name of the partnership, with se 


a person who contracted on its faith, and had no fotieé Of ee 


’ dissolution. “What shall be sufficient construction, or implied order iF is. 


notice of dissolution,” has been a vexed question in the books, 
page 38, of the author above cited. This quéstion is pro- 
bably one of those which will always afford room'on par- 
ticular occasions, for doubts and difficulties. In page 40, the 
author states, that “a dormant partner may withdraw with- 
out giving public notice;” for being unknown asa partner, the 
firm was not trusted on his account, and he is chargeable 
only for debts contracted during the time he was actually a 
partner. That J. W. Breedlove (if a partner at all in the 
firm of A. W. Breedlove & Co.) was one dormant, or un- 
known, will hardly be denied after the difficulty encountered 
by the plaintiffs, to bring him to light as such, and after having 


failed to establish this fact to the satisfaction of the judge — 


@ quo, by the evidence adduced, and still leaving it doubtful in 
our minds. If, however, he ever ‘was a partner of the house 
as charged in the petition, the evidence is equally strong on 
the record, to show that he had ceased to be such before the 
signing of the note now in question, and the probability is, 
that the appellants were equally conusant of the latter fact, as 
ever they were of the former. After a full examination of the 
whole evidence of the case, and the law, we conclude that 
the judgement of the Parish Court ought to be affirmed. It 
is clear, on either of the following hypotheses, that the judge- 
ment below is correct. If the appellee was never a partner 
of the firm which executed the original note, he is not in 
any manner bound to pay the debt contracted by that firm, 
or if he ceased to be such, at the time the note sued on was 
made without his consent, then he is not obliged to pay the 
debt by it contracted. 


it is, therefore, ordered, adjudged, and decreed, that the 
judgement of the court below be affirmed with costs, &c. 


Preston, for appellants. M‘Caleb, for appellee. 
D 


vs. 
BREEDLOVE. 
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ee GOSSELIN’S HEIRS vs. ABAT. 


CASES IN -THE SUPREME COURT 


GOSSELIN'S Whatever may have been the right of the heir to claim from the testamentary” 


vs. executor the balance in his hands, if it was susceptible of compromise, ang 


ABAT. 4 
an agreement was entered into, which received the sanction of the Court 


> of Probates, it could not afterwards be receded from. 


The facts are stated in the opinion of the court, delivered 
by Martin, J. 


é 


At the request of the appellees we have reconsidered the 

il decree given in this case on the 17th of January, 1831. 
Fs ve Whatever might have been the right of the heir to claim 
the right of the from the testamentary executor the balance in his hands, it 


heir to claim 


from the — was susceptible of modification or compromise. It appears 
men 
cutor the ba. to have been the object of an arrangement between the par- 


ome z fo ties interested, which has received the sanction of the Court 


ae al of of Probates. It is useless to examine whether the pretensions 
andan agree- of the executor and legatees could or could not have been 
ment was en- 


tered into, Successfully resisted by the heirs. They had the option of 

= — receding or submitting to them, and made their election of 

= le Court “4 the last alternative, and availed themselves of this choice, 
ates, 


could not af. thus partially carrying their engagements into effect. It is aS 


ery irom. Te- too late for them to recede. The.appellants must be allowed 
in their turn, to avait themselves of a rule of court, provided 
by all the parties concerned. 


Our former decree must remain untouched. 


GOSSELIN’S LEGATEES vs. HIS HEIRS. 


We have indulged the appellees with a rehearing in this . 
case, and have heard nothing which can induce us to be dis- 


satisfied with our first decision. 


It is, therefoge, ordered, that it be carried into execution 
without delay. 


Seghers, for appellants. Denis and Derbigny for appellees. 
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PRICE ws. BRADFORD. 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


A simulated sale and consignment of property to B, for the benefit of C, 
cannot be taken into consideration in a contest between C and an attach- 
ing creditor. 


. | The facts are fully stated in the opinion of the court, 
_ delivered by Mantin, J. 


Yorke, Macalester & Co. are appellants from a judgement 
rejecting their claim to a quantity of tobacto, attached by 


| the plaintiffs as the defendant’s property. 


The.record shows that this tobacco, once the property of 
the plaintiffs was transferred to the defendant on a contract 
which partook of the nature of those of ‘sale and exchange, 
the former being to receive therefor dry goods, notes and salt. 
The goods and notes had been received, but thé salt was still 
due at the period of the attachment. It reached New- 
Orleans on board of the steamboat Brandywine, on Sunday, 
the 22d of May, 1831, and at half past midnight on the 
morning of the following day was attached. 

The appellants and claimants relied on the article 3214 of 
the Civil Code, contending they had accepted the defendant’s 
bills to a large amount, on the faith of the tobacco, having 
received letters advising it had been despatched to them. 

The first letter is of the 24 of May, from Nashville. It 
announces drafts to the amount of eight thousand five hun- 
dred dollars, but makes no mention of any tobaeco. 

The second is of the 4th, and announces he had cotton and 
tobacco on the way for the Brandywine, then at the mouth of 
Cumberland River. It gives advice of a draft for one 
thousand and fifty-nine dollars and eighty-niné cents. 

The third is of the 6th. It announces an intended ship- 
ment of cotton and tobacco, by the Nashville, and @ draft for 
two thousand dollars. 
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ee The last is of the 13th. It announces the derangement 
—_— of the defendant’s affairs, and an apprehension of some diffi- 
price — culty from the plaintiff, the former owner of the tobacco by 
saiivens. the Brandywine, which had induced him to sell it to Gordon, 
who had consigned it to Walker and had given a draft on the 

latter, which Gordon enclosed to the claimants ; that on the 

arrival of the Brandywine, Walker would immediately call 

on. them and hand them the bill of lading for the tobacco, 


according to a condition of the contract between the defen- 


dant and Gordon. By a postscript of the 18th, dated at 


Memphis, the defendant announced that his apprehension of 
the plaintiff’s going down in the boat had not been realized; he 
therefore enclosed a duplicate of the bill of lading for the 
tobacco, consigned by Gordon to Walker. 

Accordingly, on the day after the arrival of the Brandy- 
wine, but after the attachment of the tobacco, the bill of 
lading enclosed.to Walker or that forwarded from Memphis 
to the claimants (the duplicate of the former) was endorsed 
by Walker to them. 

A statated It has appeared to us, the defendant’s sale of the tobacco 
signment - of to Gordon, and the latter’s consignment of it to Walker, 
roperty to B; cannot be taken “into consideration in the decision of the 
of GC. cannot present cause. They were simulated transactions, which as 
consideration between the plaintiff and the claimants leave the tobacco the 
pane eo property of the defendants, and their respective rights abso- 
OD te lutely unaffected. 

The drafts for eight thousand five hundred dollars, an- 
nounced in the first letter, were clearly accepted on the 
general credit of the drawer, not on the faith of any ship- 
ment of tobacco, for none was before or then mentioned. _ . 


The advice of the drafts announced in the second letter, 


being. accompanied with the information of the departure of 


a quantity of tobacco for the Brandywine, it is fair to conclude 
the acceptance was given in the expectation of reimbursement 
by the proceeds of the sale, 7. e. on the faith of the tobacco, 
on the way. 























> oe 
ia 
a 
+ 3 
tr 











OF THE STATE OF LOUISIANA. 


the Nashville, but it was posterior to the departure of the 
tobacco by the Brandywine, and the claimants accepted it in 
the well grounded belief that the balance in their hands on 
the sale of the shipment by the Brandywine, after they had 
retained the amount of the first bill, would be in their hands 
a fund applicable to the payment of the second bill. This 
must have been the case in the ordinary routine of. business, 
and the drawer had not manifested any intention to have the 
proceeds of the shipments distinctly kept apart-and respec- 
tively applied to the drafts accompanying the advice of ‘the 
shipments. The balance in the claimants’ hands being unap- 
propriated to any particular purpose, was.in their hands a 
fund they might look to for the reimbursement of any money 
paid for the drawer, and they may well say they looked 
thereto, and to the proceeds of the second shipment as a fund 
on the faith of which they could give acceptances. 

It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be annulled, avoided, and 
reversed, and proceeding to give such a judgement as in our 
opinion ought to have been given below, it is ordered, that the 
claimants and appellants be paid out of the proceeds of the 
tobacco attached, the sum of three thousand arid fifty-nine 
dollars and eighty-nine cents, with interest and charges, and 
that the appellees pay costs in both courts. 


Duncan, for appellants. Hennen, for appellees. 
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The draft for two thousand dollars, mentioned in the third ho Dis. 
letter, was indeed accompanied by advice of a shipment by ————— 
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CASES IN THE SUPREME COURT 


KELLY vs. CALDWELL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


It is not a consequence of a demand in reconvention, that there must be 


a separate judgement on it, me there are many cases in which it is ee 


required. 


Where damages are claimed for a breach of contfact, and the defendant 
reconvenes and charges the breach to have been occasioned by the plaintiff, 
a verdict in favor of the latter is a verdict against the former. 


The plaintiff, who, in theatrical language, was a star, 
entered into a contract with the defendant to play a certain 


number of nights in the theatre of the latter. During her 


engagement, she was cast for a character which she con 
sidered out of her established line, and which she refused to 
play. The defendant, thereupon, dissolved the contract; and 
the present euit was brought for damages. 

The defendant, in his answer, charged, that the plaintiff 


had broken the contract by her refusal to play the character — 


assigned, and for which, damages were claimed in recon 
vention. 

The contract entered into between the parties, was silent 
as to what characters the plaintiff should play; but, from the 
testimony, it appeared that the manager of a theatre had no 


right to compel a star to appear in a character, not withinher ° 


established line of acting. The cause was tried by a jury 
who found a verdict for the plaintiff, and the defendant 
appealed. 


Worthington, for appellant, contended: 


That upon a fair construction of the contract, it was the — 


duty of the plaintiff to play the characters. assigned by the 


_ defendant, and that she committed a brensah of contract in 


refusing to do so. 


Duncan, contra. 
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Porter, J., delivered the opinion of the court. 


The petition charges, that the plaintiff entered into a 
contract with the defendant, by which she agreed to act in 
his theatre in New-Orleans, twenty-four nights, commencing 
on or about the 15th January, and for which he was to pay 
her one thousand five hundred dollars; that the plaintiff was 
ready and willing to perform her part of the contract, and 
offered to do so; but that the defendant refused her services, 








and informed her he considered their agreement as no longer . 


binding on him, 

The defendant denied the allegations i in the petition, and 
prayed for a trial by jury. He further set up a claim in 
reconvention, on the ground that the plaintiff had failed to 
comply with her contract, by which he alleged he had 
sustained damage to the amount of two thousand dollars. 

The cause was submitted to a jury, who found a verdict in 
favor of the petitioner for one thousand five hundred dollars, 


|. The defendant made an unsuccessful attempt to obtain a new 


trial and appealed. 

The plaintiff is, in theatrical language, a star. This suit 
has grown out of a dispute between the parties in relation to 
their rights under the contract already alluded to. The 
plaintiff insists that, as a star, she had the privilege of selecting 
for performance those characters in which she could shine to 
most advantage. The defendant contends that she was 
obliged, on his request, to appear at his theatre in any part 
she had previously performed elsewhere. The agreement 
does not state in whom the right of selection is vested; but 
the terms of the contract must be construed in relation to the 
subject matter, and usage supplies in this, as in all other 
agreements, such incidents, as it is to be presumed the parties 
understood, and which were not inserted because they were 
understood. Testimony has been taken as to the custom in 
cases like the present. It is somewhat contradictory; but 
we think it greatly preponderates in favor of the right claimed 
by the plaintiff. Her refusal to perform on a particular 
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ee ie night, is sufficiently accounted for by the state of her health 

-————— on that night; and, on the whole, we think the jury, and the 

xuitx _ court below drew correct conclusions from the facts as proved 

CALDWELL. in evidence. 

But several legal objections have been taken to the 

affirmance of the judgement below. : 

Ist. There is a demand in reconvention, and the jury have 

It is not @ not passed on it. It is not a consequence of a demand of this 
eonsequence |. a ‘ . 

ofademandin kind that there must be a separate judgement on it, though 


vention : erg es . 
that there muzt there are many cases in which it is required: Where the 


be a separate claim in reconvention grows out of the very same matteron | 


judgement on 


it, thoughthere which the plaintiff’s right of action is based, two judgements 


are many cases os ° ° 
in which it is 2F€ not necessary, because sustaining one necessarily rejects 


re oes the other. In this case, the plaintiff claimed damages for 
ere dam- 


sare claim- the defendant’s breach of a certain contract. The defendant 


oF pppoe charged the breach to have been occasioned by the conduct 


and the defend- ae cod f 
ant reconvenes Of the plaintiff. A verdict in favor of the latter, was, conse- 


and charges quently, a verdict against the former. Our Code of Practice 


adlag 0508 has not changed the former rules on this subject; and though 


fe plentift 2 they have no longer the force of law, their good sense “is 
= og _ har obvious, as this case exemplifies. Febrero, p. 2, lib. 3, cap. 


ter, isa verdict l, § 6, nos. 226, 229. 


against thefor- The next is, that the plaintiff should have put the defendant 


mer. 


in®delay, and should have offered to perform every night 
during the whole of her engagement. The letter from the 
defendant shows the plaintiff had offered to comply with her 
contract ; and his annunciation that he considered their 
agreement at an end, dispensed with any further steps on her 
part. L. C. 1926. 


The appellee has prayed the judgement below should be a 


affirmed with damages; but we do not think this a case in 
which they should be accorded. 


It is, therefore, ordered, adjudged, and decreed, that the — 
judgement of the District Court be affirmed with costs. 
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DOZER vs. SARGENT. a 

VERDIER 

APPEAL FROM THE COURT OF PROBATES OF THE PARISH OF LAFOURCHE =: 
LEPRETE. 
INTERIOR. 
:. The appeal will be dismissed, where the appellant fails to prosecute a previous ~? 


one taken in the same suit. 
Porter, J., delivered the opinion of the court. 


The appellee moves to dismiss this appeal on the ground The ap 


gral 
that a previous appeal was taken which the appellant failed nn oF aay 


to prosecute. appellant fails 
: . : P -* to prosecute a 
4 The record affords satisfactory evidence that this objection previous one 
is well grounded in fact, and the law in relation to it is free > ae 


from doubt. C. P. 594, 


It is, therefore, ordered, adjudged, and decreed, that this 
appeal be dismissed at the costs of the appellant. 


‘Lockett, for appellant. 





VERDIER vs. LEPRETE. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


A purchaser of property is not affected by a mortgage thereon,-executed out 
of the state, unless it be recorded in this. 


A vendee who suffers personal “property to remain in the possession of the 





vendor, cannot resist the claim of his vendor’s creditor, nor that of a subse- 
"quent bona fide purchaser. 
6 
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This action was. brought to recover from the defendant, a 
number of slaves which the plaintiff alleged he purchased 
from one Campbell, at Tallahassee, in the territory of East 


Florida. By the terms of this sale, Campbell reserved to 


himself the right of redeeming the slaves upon repayment of 
the purchase money, within a certain time; but before its arri- 
val, he brought the slaves to New-Orleans, and sold them to 
the defendant. It appeared in evidence that the sale from 
Campbell to the plaintiff, was never recorded in Louisiana, 
and that after its execution, the slaves remained in the pos- 
session and under the control of Campbell, until sold by him 
to the defendant. 

There was judgement for the defendant in the court below, 
and the plaintiff appealed. 


Martin, J., delivered the opinion of the court. 


The petitioner states, that on the 20th of February, 1828, — : 


he purchased, in the territory of Florida, five slaves from 
Campbell, who by the terms of the contract, had the faculty 
of redeeming them by the payment, within two years, of one 
thousand two hundred dollars and eighty-five cents, with in- 
terest; that they were not redeemed, and are now in the pos- 
session of the defendant, who refuses to deliver them. 

The defendant pleaded the general issue, and claimed title 
tnder Campbell; denied that the plaintiff had any title to the 
slaves, and averred that if he purchased them, the purchase 
is of no avail as to the defendant, a bona fide purchaser, because 
unaccompanied with delivery; if they were mortgaged to the 
plaintiff, the mortgage cannot avail against the defendant, 
because it never was recorded; lastly, the defendant prayed 
that as he bought bona fide, and in market overt, if the slaves 
were recovered from him, he might have judgement for the 
price he had paid for them. 

There was judgement for him, and the plaintiff appealed. 

He produced an indenture executed in the territory of 
Florida, under which the slaves appear to have been sold te 
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_ him, under a condition, that the sale should be void, if the ge 
party he contracted with (Campbell) paid a certain sem, on 
agiven day. This indenture appears to have been duly re- ey 38 
corded in Florida. ener 
It appears from the testimony of two witnesses, introduced 
by the plaintiff, members of the bar of the territory of Flo- 
rida, that the indenture under which he claims is, according to 
the laws of that territory, a deed of mortgage only, and not 
one of sale. 
From the declarations of the plaintiff himself, witnesses 
testify that he never had possession of the slaves, or either of 
them, but suffered them out of charity, to remain in the pos- 
session of his mortgager the defendant’s vendor. 
Whether the indenture be considered as adeed of mortgage, 4 purchaser 
as we conceive it really is, or as a deed of sale, as the plain- of promety © 


not affected by 


tiff contends, it appears to us the first judge was equally cor- : mortgage 
r ° . Tees : : e ? 2 
rect in rejecting his claim—on the first hypothesis, as the cuted’ ont ot 


hypothecary action was not instituted, and if it had been, on a riggs pnd 
account of the absence of a record of the mortgage in this ©rded in this. 
state. 

On the second hypothesis, the vendee who suffers personal Avendee who 
property purchased to remain in the possession of the vendor, a pete 
and thus enables him to acquire credit or deceive a subse- remain in the 


‘ é = A ssession of 
quent purchaser, cannot resist the claim of his vendor’s cre- the vender, 


ditors, nor that of a subsequent bona fide purchaser, and it is (277%, , Test 


shown slaves are property in the territory of Florida, © _—his __ vendor’s 
ial creditor nor 


_» that of a sub- 
It is, therefore, ordered, adjudged, and decreed, that the ai caccheser, 
judgement of the Parish Court be affirmed with costs in both 


courts. 








Preston, for appellant. Cannon, for appellee, _ 
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May, 1832. 
——=— GOICOCHEA vs. RICARTE. 
GOICOCHEA 
ate APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


A creditor is bound by the proceedings on the concurso when he is placed on 
the bilan and represented by an acknowledged attorney in fact. 


Where a debtor makes a cession of his goods, his anterior creditors have no 


claim on him, unless he has a sufficiency of goods to discharge debts in- _ 


curred since the cession, and a sufficiency for the subsistence of himself and 
family; and then the newly acquired property must be abandoned for the 
benefit of all the creditors, and ought not to be seized for the benefit of a 
single creditor. 


This action was brought to recover from the defendant a 
debt which he contracted to the plaintiff at San Louis Potosi, 
in Mexico, prior to the year 1816. 

It appeared, in defence, that a meeting of the defendant’s 
creditors was legally convoked at San Louis Potosi, in the 
year 1820; that the plaintiff was placed on the bilan as a 
creditor, received a dividend from the estate, and was repre- 
sented at the meeting by his acknowledged attorney in fact. _ 

The jury found a verdict for the defendant, and judgement _ 
being rendered thereon, the plaintiff appealed, 


Mart, J., delivered the opinion of the court. 


The plaintiff and appellant complains of a verdict and 
judgement allowing the defendant’s plea, that he was dis- 
charged from the demand he was sued on, because he had 
made a cession of his goods, in the city of San Louis de Potosi, ” 
in the state of Mexico, where the debt was contracted. The 
plaintiff being a party to the concurso, by Esquizabal, his 
attorney in fact, who had received his proportion of the pro- 
ceeds of the goods ceded. 

The plaintiff and appellee has contended that, 

1. The evidence does not establish that he was a party to 
the concurso. 
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2. That the proceedings on the concurso are not binding Easrenn Dis. 
. é ‘ May, 1832. 
on creditors whose claims were not put on the schedule, who —____. 
were hot cited, or persons who became creditors afterwards. corwockiea 
3. That property of the defendant had been attached, and Bynes 
he had not shown that he had not, besides it, the means of 
existing. 
I. The record shows that the plaintiff was placed as a A creditoris 


creditor (represented by Esquizabal) for two thousand one pen — 


_ hundred and seven dollars and thirty-seven and a half cents; on the concur- 


that in one of his letters he acknowledges Esquizabal as his arto os 


attorney in fact, and in his account current annexed to the a 
petition, he credits the defendant with four hundred and acknowledged 


fifty-five dollars and sixty-two and a half cents, being his a 5M 


dividend at two and five-eighths per cent. on the two thousand 
one hundred and seven dollars and thirty-seven anda half — Where a 


: A ae debt 
cents. The jury on these facts, could not, in our opinion, pave: age 


refrain from finding a verdict for the defendant. set May oe 
II. The plaintiff’s account, which is the basis of the present pes no claim 
n him, unless 


suit, exhibits no claim against the defendant, accruing at any he has a suffi- 
period posterior to September 4, 1816, The cession was (704? 1 
made in 1820. chaee. ‘ colts 

III. When a debtor makes a cession. of his goods, his the cession, 


anterior creditors have no claim on him, unless he has a suf- cy tae ho as: 


ficiency of goods to discharge debts incurred since the cession, Fee e. 


and a sufficiency for the subsistence of himself and family; family; and 


and then the newly acquired property must be abandoned for pre 


the benefit of all the creditors, and ought not to be seized for shandoned ea 
i itor. benefit of 

the benefit of a single creditor Grit at 
tors, and ought 


It is, therefore, ordered, adjudged and decreed, that the Dotto be seiz- 


judgement of the Parish Court be affirmed, with costs in both efit of a single 
ts creditor. 
courts. 


De Armas, for appellee. 





Moreau and Soule, for appellant. 
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May, 1832. i PEYTAVIN vs. WINTER. 
PEYTAVIN : 
vs. APPEAL FROM THE SECOND DISTRICT, THE JUDGE OF THE FOURTH PRESIDING. 
WINTER 


The appellant must take care to bring up the case in sucha manner, as to 


eee 
+ 


enable the Supreme Court to review the judgement complained of. . 


The jury are the proper judges of the amount of damages, but when it appears 


from the evidence, that a party is really aggrieved, he will be afforded the 
opportunity of a second trial. 


The facts are stated in the opinion of the court delivered 
by Marti, J. 


ra 


This is an action of trespass on the plaintiff’s land. The 

deferidant claimed title in the locus in quo. There was a 

verdict and judgement against him with one thousand dollars 
damages; and he appealed. 

His counsel has contended that the record, with the proof, 

place the case in so much confusion, that he believes it is not 

Thie appel- ina situation to receive the final action of this court. Parties 


yoo "S beae who come to us for relief, must take care to bring their cases 
up the case in before us in such a manner, as to enable us to review the 


es Bore judgement complained of. 


Gear ereme ‘It has appeared to us, however, that the evidence does not 
view the authorize the amount of damages found. Of this the jury are 


pr ers of. proper judges; but it is our duty, when we think the party 


The jury is really aggrieved, to afford him the opportunity of a second 
are the proper trial. Thi iis td 
judges of the trial. is appears to us to be the case now. 
amount of da- 
mages, but 
when it ap- It is, therefore, ordered, adjudged, and decreed, that the 


fi the . scsi « 
pc sade Sw judgement of the District Court be annulled, avoided, and 


an roa § reversed, the verdict set aside, and the case remanded for a 
he will be af- new trial. The appellee paying costs in this court. 

forded the op- 

portunity of a 


second trial. Barton, for appellant. Roselius, for appellee. 








en 
to 


hi 
ca 


he 


de 
fiv 


St 
th 
of 
de 


pr 
tu’ 


en 


na 
of 




















OF THE STATE OF LOUISIANA. 


HYNES vs. KIRKMAN. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The act of one member of a comilii@reial firm who own a steamboat engaged 
in carrying goods on freight, binds the others in solido for any contract he 
may make in relation to the boat. And the circumstance of his contracting 
in his sole name, and not in that of the firm, while the boat is owned and 
navigated by the firm, binds all the partners in the same manner as if the 


contract had been clothed with the signature of the firm. 


If the master of a steamboat, who is employed by the year, be compelled 
before its expiration to abandon the boat in consequence of the illegal 
conduct of one of the owners, he is entitled to full wages, and may claim 
them from all or either of the partners. 


On the 29th November, 1828, the plaintiff and defendant 
entered into a written agreement, by which the latter agreed 
to employ the former as captain of the steamboat Huntsville, 
and to pay him one thousand five hundred dollars per year for 
his services. The petition stated that the plaintiff acted as 
captain of the boat for a period of about nine months, when 
he was, by the direction of the defendant, illegally and 
without cause, displaced from the command, whereby the 
defendant became liable to pay the full sum of one thousand 
five hundred dollars, for which judgement was prayed. 

The answer admitted the agreement, but averred that at 
St. Louis, about the middle of July, the plaintiff abandoned 
the boat from fear of a criminal prosecution, in consequence 
of which another captain was employed, and whereby the 
defendant became only liable to pay wages up to the said 
middle of July. 

It appeared from the testimony, that the boat was the 
property of ihe defendant and James Kirkman, who consti- 
tuted the firm of T. & J. Kirkman, and that the plaintiff was 
employed by the defendant, in his sole name, and not in the 
name of the firm. It further appeared, that on the last trip 
of the boat from New-Orleans to St. Louis, James Kirkman 
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Eastern Dis. was a passenger on board, and that some money having been ¢ 
_- Stolen, suspicion rested on a free negro (one of the hands) I 
muses who, by the orders and under the direction of James Kirkman 
ximxuan. was flogged, in order to extort a confession. On the arrival _ 
of the boat at St. Louis, the negro brought suit, and the 
plaintiff, by the advice of Kirkman, absented himself from 
the boat to avoid being arrested, and to return when the 4 
danger was over, The plaintiff acted accordingly; but on | 
his return another captain had been employed, and he was 
not allowed to resume the command. e qT b 
On these facts, the court a gua was of opinion, and sof tl 
decided, that the plaintiff was only entitled to recover wages | h 
up to the time of his leaving the boat. From this judgement | 
the plaintiff appealed. et 
Egnew, for appellant. = ti 
ca a 
1. The plaintiff has sued upon the original agreement, {fl 
which was a fair and bona fide contract. The def:ndant . 8 
attempts to resist a recovery on the ground that the plaintiff rf 
was absent to evade process for the commission of an illicit > 
act, which caused his discharge. That they dismissed him ‘" re 
on account of absence, is not proven. His absence was by ff 3 


their direction. The part owner on board was the husband 
of the boat, and the agent of both. : 
2. The defendants attempt to defeat a fair contract by fF c 
the allegation of an illicit act to which they were partie. It; — a 
is the illicit act the law reprobates, and will not allow a ‘ %) 
party to it to allege it.as the means of defeating a fair and | p 
honest contract. = 4 
0 


Pierce, contra. ’ T c 
2: 

James Kirkman had no authority to make the partnership | si 
responsible for his and plaintiff’s illegal acts, orto permitthe | 1 
plaintiff to leave the boat to evade the laws of the country. ; T 


There is a cause of action perhaps against him, but plaintiff | 2 
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cannot make Thomas Kirkman pay for the consequences of "ag, 1 
his crimes or suffer therefor. 


Martin, J., delivered the opinion of the court. KIRKMAN. 


The plaintiff claims one year’s wages as master of the 
defendant’s steamboat, having been discharged from the com- 
mand of her without a just cause. 

The answer alleges, that the plaintiff abandoned the boat, 
before the expiration of the year, and is entitled to wages for 
the time he was on board; that he has been paid therefor, and 
he still owes a balance, for which judgement is prayed. 

, The plaintiff had judgement; but his wages were restrained 
to the period stated in the answer, and he appealed. 

The testimony shows that the steamboat is the property of 
the defendant and James Kirkman, by whom she was built; 
and that they constitute the firm of T. & J. Kirkman; that 
the defendant engaged the plaintiff as master of the boat, by 
a writing in his, the defendant’s, sole name, and notin that of 
the firm. That on her last trip from New-Orleans to St. 
Louis, the boat stopped at Waterloo, where J. Kirkman 
came on board, and soon after a sum of money having been 
stolen from the boat, and suspicion lighting on a free negro, 
one of the hands, he was taken by J. Kirkman and others 
over the Tennessee River, and flogged, in order to obtain his 
confession. But he did not admit any thing, and was flogged 
a second time on board. All this was done by the directions 
of J. Kirkman, who encouraged those he employed for that 
purpose, by the assertion that they incurred no liability to . 
damages thereby, but the whole responsibility for’ the treat- 
ment of the negro rested on the boat. She afterwards pro- 
ceeded to St. Louis, where the negro brought suit, and J. 
Kirkman advised the plaintiff to cross over to the Illinois 
side, to avoid being taken by the sheriff, and afterwards to go 
off and return when the danger of being arrested was over. 
This was accordingly done. Afterwards the boat remained 
at St. Louis to undergo repairs and alterations, and J. Kirk- 


7 
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ao man placed another master on board, and the plaintiff on his, 
return afterwards, was not allowed to resume the command. | 

ae There cannot be any doubt that if the defendant had done 
xinkmay. what it appears J. Kirkman did, the plaintiff would be enti- 
tled to recover his wages for the whole year. Indeed, the 

appellee’s counsel has had the candor to admit all the alle- 


gations, except that J. Kirkman is a partner of the defendant, 


TI tof a 2 3 - po 
oan See his joint owner of the boat. This, however, in our opinion, 


: re is fully established by the testimony,and our inquiry is directed 


a steamboat only to his powers, as such, of binding the defendant. 


yo ol The testimony shows the firm of T. & J. Kirkman, of which 


mens A seg the defendant and J. Kirkman were the only members, was _ 


ers — a a mercantile one; and that the boat was employed in carrying 
an contrac ts 
be’ may make goods for hire, for one of the witnesses speaks of her laying 


in relation t¢ at Waterloo and unloading her freight. 


ae oe Hence, it follows, that as the copartner of the defendant in 
contracting in a mercantile firm, who owned the boat, or as joint owner of a 


his sole name, boat, engaged in carrying goods on freight, the defendant 


pe oe: was bound in solido with J..Kirkman, for the acts of the 
is owned and latterin relation to the boat. The circumstance of the defen- 


igated b ; aide . 
pa a binds dant having engaged the plaintiff as master of the boat, in 


- 7 epics his, the defendant’s, sole name, and not in that of the firm, 


manner as if while the boat was owned by and navigated for the firm, 
the contract 


had been does not prevent the contract being that of the firm, binding 


= te Sm both partners, in the same manner as if it had been clothed 


of the firm. with the signature of the firm; and susceptible of being affected 


of ne master in its consequences, by the acts of either partner. 8 Martin, 


neal IE Nibee. 

year, be com- The plaintiff, having been compelled by the illegal conduct 
aga wr of J. Kirkman, to abandon the command of and to leave the 
re boat, is entitled to his full wages till the end of the year, and 
quence of the may claim them from both or either, of the defendant and 
pripeige J. Kirkman. The first judge, in our opinion, erred in con- 
ps ae fining him to wages up to the day of his departure. 

wages, a Deducting, therefore, from the year’s wages at one thousand 
them from all five hundred dollars, the amount of what was paid to the 


eho the plaintiff, 7. e. five hundred and twenty-two dollars and sixty- 
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three cents, there is due to him nine een and avin Oe 
seven dollars and thirty-seven cents. ; 


It is, therefore, ordered, adjudged, and decreed, that;the 
judgement of the: District Court be annulled, avoided. and 
reversed, and that the plaintiff recover from: the defendant, 
the said sum of nine hundred and seventy-seven dollars and 
thirty-seven cents, with costs of suit in both courts. 





MONTESQUIEU ET AL. vs. HEIL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


In interpreting a statute the preamble must be looked to as making a part of 
the law or legislative will; but if it contain any expressions contradictory 
and irreconcilable with the enacting parts of the statute, the latter. will 
prevail. 


Although the act of 1808, for the relief of insolvent debtors, specifies the 
particular acts of the debtor which shall exclude him from the benefit 
accorded by the law, this specification of frauds does not preclude the 
allegation and proof of others which would fix upon him the character of a 
fraudulent debtor. 


An insolvent debtor who became indebted to the opposing creditor by fraud 
and theft, will be excluded from the benefit of that law which purports to 


be made only for honest and unfortunate debtors. 


On an allegation of fraud, made against an insolvent debtor, such allegation 
may be supported by evidence showing fraudulent conduct in the manner 
in which he contracted the debt. 


On an allegation of fraud against an insolvent debtor, the record of a suit 
between the same parties, where damages were recovered for a theft com- 
mitted by the insolvent, and where the same theft is alleged against him 
to deprive him of the benefit of the act, is proper evidence to go to the jury 


who try the allegation of fraud. 
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The facts are stated fully in the a of the a 
\ sctnaned by Matuews, J. 


The debtor, Heil, being imprisoned under a ca sa, issued 
at the instance of the opposing creditors, and remaining in 
jail more than two months, the plaintiff instituted the present 
proceedings to compel the defendant to make a surrender of 
his property. The suit is based on the 7th section of the act 
of 1808, passed “for the relief of insolvent debtors in actual 
custody,” &c. The debtor filed a schedule of his property. 
and debts, in conformity with the requisitions of the act, and 
offered to transfer and assign to his creditors all his estate, 

. both real and- personal, &c. The creditors were cited, and 
the heirs of Lorzeau et al., represented by Mr. Seghers, their 
attorney, opposed the surrender of property and discharge of 
the debtor, by alleging fraud against him. The issue made 
up on this allegation was tried by a jury, who, by their 
verdict, declared the defendant to be a dishonest debtor. 
His counse] made a motion for a new trial which was over- 
ruled, and judgement being rendered in the court below in 
pursuance of the verdict, the debtor appealed, 

To sustain their opposition to the surrender of property . 
and discharge of the insolvent from custody, his opponents 
rely on the fraudulent and thieving manner in which he 
contracted the debt towards them; and to support the. 
charges of fraud and theft, they introduced in evidence the 
record of a suit tried in the District Court, wherein it appears 
that they, as plaintiffs, recovered from the present appellant 
thirty thousand dollars as damages on account of a theft by 

him committed in Paris, in stealing from their ancestor 
jewelry to that amount. 

The questions to be decided by this court arise out of two 
pills of exceptions taken during the trial of the cause in the 
court below. The first is, to the refusal of the judge to 
charge the jury, as required by the counsel of the debtor. 
The second was taken to the admissibility of the record intro- 
duced as above stated. 














a By 


OF THE STATE OF LOUISIANA. 


53 


The judge a quo was requested by the counsel for the a aoe 


defendant to instruct the jury that no inquiry could be made 


May, 1832 





into the origin and nature of a debt which had been merged iy cal 


in a judgement, &c., and that the record in the suit of the 
Widow and Heirs of Lorzeau vs. Heil did not afford evidence 
of the charge of fraud. The judge refused to instruct the 
jury as requested; but charged them, that’ the said record 
was legal evidence of the fraud ‘alleged in the opposition, if 
they believed it to be correct. 

The introduction of the record was opposed on several 


| _ grounds: I. That it contained illegal and irrelevant evidence. 





2. That no testimony could’ be offered which was not’ taken 


in the present suit. 3, That the debt of Heil, even if con- 
tracted as alleged in the petition of said record, was merged 
in the judgement rendered in that suit. 4. That the debt 
being admitted by the debtor, no testimony could be offered 
to prove its existence. 5. That testimony was inadmissible 
which tended to show that a fraud had been committed in 
Francé. 6. That under'the act of the 25th of March, 1808,. 
no evidence could be given of a fraud except in the pro- 


. ceedings before the court for a discharge, or under the pro- 
visions of the 17th section of said act. 


These two exceptions embrace matter so similar, that 
they may be well considered together. 

The first question to be decided is, whether on an application 
made by a debtor to obtain the benefit of our insolvent laws, 
it be legal and proper, on an allegation of fraud against him, 
to inquire into the manner by which he became indebted to 
a creditor who makes such allegation ? ‘ 

2. If such inquiry may be gone into, whether, in the present 
instance, the record offered, is legally admissible to prove 
the allegations of the opposing creditors ? 

The solution of the first of these questions‘ depends on a 
just interpretation of our insolvent laws, particularly of the 
act of 1808, according to the provisions'of which, the debtor 
claims his discharge from imprisonment. 
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This law, by its title, purports to be made “for the’ relief 
of insolvent debtors in actual custody.” The preamble js 
expressed in the following terms: “Whereas humanity, as 
well as policy, requires that relief, in certain cases, sheuld be 
afforded to the honest and unfortunate debtor, who, from losses 


or misfortunes in trade, may be unable to pay or-satisfy'the | 4 
debts for which he is confined—justice equally demands that 


due care should be taken to prevent the fraudulent debtor 
from availing himself of that relief, and thereby depriving 
the honest and industrious: part of the community of their 
property: Be it, therefore enacted,” &c. 

The application in the present case, to cause the debtor to 
make a surrender of his property, is made by a creditor who 


claims a sum. above five hundred dollars, not being one of ~ 


those who charged him in execution. The proceeding took 
place under the 7th section of the act; but is subjected to 


the rules relating to all insolvent debtors in actual custody, — 


which allow any one of the creditors, at any stage of the pro 
ceedings had before the court, to allege fraud against the 
debtor. See § 6 of the Act. 


The 17th section designates the persons who shall not be - 


entitled to its benefits, and does not include expressly by its 
provisions, one situated as the appellant is represented to be 
by the opposition made to his-release. It is, however, con- 


tended, on the maxim expressio unius est exclusio alterius that — 


he ought not to be deprived of the benefit of the law in con- 
sequence of the fraud alleged not being embraced by this 


express enactment, and not coming within any other part of — 


the statute except the preamble. 

The object of all interpretation of laws, is to ascertain the 
intention of the legislator, whenever doubts may exist in their 
application to particular cases, arising on account of ambi- 
guity or indistinctness in the expression of legislative will; 
and such interpretation is to be governed by certain rules. 
Reference is made by the counsel for the appellant, to the 
rules of interpretation adopted by writers on the common and 
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statute law of England, and such as have prevailed in the Easrenx Dis. 
judicial tribunals of the United States. Rules of this kind, ——— 
having for their sanction the opinions of men learned in juris- eee 
prudence, and depending for their soundness on general prin- vs. 
ciples relating to the construction of written language used 9” 
to communicate ideas, may as well be taken from the sources 
referred to as any other, and perhaps with more propriety in 
relation to the acts of our legislature, as they must be expressed 
in the English language. 

On looking into Bacon’s Abridgement, on the subject of the 
interpretation of statutes, we find the second rule to be, “that 


} — in the construction of one part of a statute, every other part 


ought to be taken into consideration.” In pursuance of this 
. rule, the preamble is considered of importance; it is stated to 
be the key to open the mind of the makers of the law. So, 
according to this author, the civilians hold the proceniam of 
a law of high importance in its interpretation. See 6B. 4b. 
p- 381. This rule, however, must not be carried so far as to 
restrain the general words of an enacting clause by the par- 


ticular words of the preamble, &c. It is evident from this 
In interpret- 


authority, that in interpreting a statute, the preamble must Pigg pet rad 


be looked to as making a part of the law or expression of the preamble 
must be look- 


legislative will; but if it contain any expressions contradictory ed to as mak- 
and irreconcilable with the enacting parts of the statute, the ing ath baa 


latter will prevail. mare. wi 
The evident intention of the legislature, as ascertained by tain any ex. 


the preamble of the act of 1808, is to exclude from its benefit al prety! 


all fraudulent debtors. The 17th section specifies particular #Teconcilable 
with the enact- 


acts of a debtor which shall deprive him of the privileges and _ ing parts of the 
benefit accorded by the law. Does this specification of frauds or a oo 


preclude allegation and proof of others which would demon- ¥#!- 

strate the debtor to have. been dishonest in the transactions 

by which he became indebted to any one of his creditors, and act of 1608 for 
fix on the former the character of a fraudulent debtor, and, the reliefof in- 


solvent debt- 


according to the preamble, one who has deprived an honest ors, specifies 
individual of the community of his property? We think not. or, ery 


The general expression of legislative will, in the preamble, debtor which 
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___—_— Clause ; they are not inconsistent; effect may be given’ to a4 
morTesquicv both, for no absolute and positive collision exists between _ 


“ys. them; they are not contrary to each other in their provisions; 


HEIL- —_ therefore, the latter does not, of necessity, destroy the former. 


shall exclude 7+ is a maxim, that cotemporania expositio est fortissima imleges 


benefitaccord- The act now under consideration received a construction by 
ed by the law, é 


this specifica- the Superior Court of the territory of Orleans, in 1810, con- 
— pew trary to the claims of the appellant. See Brown’s case, 1 


elude the alle: Martin’s Rep. p. 158. The decision in that case is entitled to 


Sot of PP some weight; but being only a single instance of interpre- ' 
_ oe ae tation, we should not feel ourselves in any manner bound by =| — 
the Paco x a it, were we not of opinion that it is substantially correct. | It 
debtor. is believed to be a sound rule of construction, that effect 
should be given-to every clause of a law or a contract, if it 
may be done without violating the intention of the legislator, 
or the rational meaning of the contracting parties. Inrelation — 

to the act of the legislature, the benefit of which is now 

claimed by the debtor, such effect can and ought to be given 

to both the preamble and the 17th section; and if it be shown 

Aninsolvent by legal evidence, that he became indebted to the opposing 
paneer gan creditors by fraud and theft, for the debt which is still unpaid; — 


to the cepts. and for which he is imprisoned, he must be excluded from the a 
ing creditor b 


frewdandthen benefit of that law, which purports to be made only for honest 
bor be exclu and unfortunate debtors. 

benefit of that _ If we bring to our aid, in the present investigation, another 
purports to be rule of interpretation, viz. that laws in pari materia should be 
ae 4 In construed together, it is believed that the cause of the appel- 
fortunate debt: Jant will not appear more favorable to his pretensions. 

The act of 1817, relative to the voluntary surrender. of 
property, &c., points out the manner in which a creditor may 
allege fraud against the insolvent debtor, and authorizes 
interrogatories to be put to the latter “on the state of his 
affairs, and the several transactions in which he may have 
been engaged anterior to his failure.” §19 of the Act 
Now it is difficult to conceive for what purpose the debtor 


may be interrogated in relation to all his transactions previous 
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-tovhis failure, if none of them, according to’ the intention of —a 


the legislature, would constitute peas — those done = 
ae a view to failure: aOR a yaa 
»'Phe’25th section excludes certain debtors from the benefit _% 

of’the law; amongst which are unfaithful depositories and 

those whose losses have been occasioned ‘by gambling, &c. * 

It would certainly produce a strange anomaly in our jarispru- 

dence, if rules of construction should authorize greater favor 

in case of insolvency, to a thief, than to an unfaithful deposi- 

tory, or an individual who might accidentally be drawn into 

gambling and lose an amount sufficient to embarrass him. 
Unfaithfalness in relation to a deposite, is an‘ offence less - 

heinous than that of theft; and surely a person who becomes 

debtor in consequence of the latter, should not be placed on 


» 2 footing more favorable than one who is indebted on account 


of fraud or misconduct in regard to things entrusted to his 
care. But, by considering both these laws together, and 
giving to the preamble of the act of 1808, its proper force, 
according to just rules of interpretation, or even considering 
this law separately, we avoid the absurd result which would 
follow from a contrary interpretation. We therefore con- On an alle: 
clude, that in an allegation of fraud made against an insolvent >" oe 
debtor, such allegations may be supported by evidenceshowing %__ insolvent 


debtor, such 
fraudulent conduct in the manner in which he contracted the allegation may 


be rted 

debt. by yo 
The second question relates to the introduction i in evidence oe See 
of the record of the suit, in which the opposing creditors, on in algo gy 
ic e 


an allegation of theft, obtained a judgement ‘against Heil, the contracted the 
debtor in custody, the amount of which is not paid and satisfied, was 
and for which he remains imprisoned on a ca. sa. 

The: admissibility of this record to prove that a verdict On an alle. 


and judgement were rendered in favor of the plaintiffs, for mera Bray 


thirty thousand dollars, and that the defendant in that suit is tlvent debt: 
their debtor to that amount is not disputed; but it is objected of @ suit - 
ween e 


to as not being legal evidence of the facts alleged in support same _ parties 
of the fraud charged on the insolvent debtor by the appellees. pb Og 
The former suit was between the same parties, and is based on covered for a 


8 
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nee the identical subject matter of dispute which exists between - 


—————— them in the present instance, viz. an allegation of-theft against. 


ee a the defendant in the former action, on which they claimed 


vs. remuneration for the damage by them sustained. And they 


lll now allege against him the same theft, in order to deprive 


ted by the in- him of the benefit of the act of 1808. He had an oppor — 
_ tunity to object to the competency of witnesses adduced on 


solvent, 
where 


aebaaaics the former occasion, or to interrogate such as were legally 


him to deprive admitted, and to except to all improper evidence. Under 


him of the ben- 


efit of the act, these circumstances, the verdict found by the jury in the first + % 
detcero zo to C28€, is conclusive on the defendant in relation to the facts _ 


dence to go to 


the jury who then put at issue, and verifies the allegations of the petition + 


try the allega- 


tion of fraud. and the testimony taken in support of them, which was . 
reduced to writing; and, consequently, the record of that suit “ 
was properly admitted to go to the jury which tried the 
question of fraud in the present instance. See Starkie on — 


Ev. pp. 198-9. 


As this evidence relates solely to a civil action, we are: 


unable to perceive the force of the objection made to it on 
account of proving a fraud committed in France. It is true 
that one state or government will not punish crimes com> 
mitted in another, by public prosecution, but it does not 
follow, as a necessary consequence, that an offender who flees 
from the state wherein he committed the crime, shall be 


screened against the pursuit of the individuals whom he may . 


have injured, in the country where he has taken refuge. In 
relation to the civil pursuit, he must be subjected to the laws 
of the latter place. 


It is, therefore, ordered, adjudged and decreed, that the 
judgement of the District Court be affirmed, with costs. 


Slidell, for appellant. Seghers, for appellee. 
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MAIGNAN vs. GLEISES. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


8, The pendency ofthe hyothsay scion doe not operate a art 
demand for partition. 


A defendant, after praying for a jury and permitting them to decide the cause, 
cannot be heard to offer his own acts as an irregularity for which the 
proceedings should be set aside. 


In proceedings for a partition, the notary is the agent of both parties, and the 
return made by him is such prima facie evidence of the fact of notice as 
throws the burden of proof on the party objecting to it. 


The facts are stated in the opinion of the court delivered 
by Porter, J. 


The parties to this suit are joint owners of a lot of ground 
which is undivided. The action is brought to obtain a 
partition of it, and the defendant pleads an exception, in 
which he states that he had a special mortgage on the-plain- 
tiff’s half of the premises; that he had instituted a suit, by 
executory process, to enforce payment of his mortgage debt; 
and that he was not bound to await the ordinary process at 
law attendant upon an action of partition. 

The correctness of the opinion of the court below, over- 
ruling this exception, presents the first question for our 
decision. 

By a judgement lately rendered in this court, in the suit 
referred to in the defendant’s exception, we affirmed the 
correctness of the position assumed by him, that he was not 
obliged to await the result of the action in partition, before he 
enforced payment of his mortgage debt... But, admitting this ,, . name 
to be true, the question still remains, whether the pendency of the h 
of the hypothecary action should operate as a bar to the thecary ae ae 
demand for partition. We think it should not, because it is ™e 92 barto 


é in i: a demand for 
not necessarily contrary to or inconsistent with it. The partition. 
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objections taken by the defendant are not found tenable, to 
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order of seizure, which the defendant has taken out against @ 
him in the via executiva; and if he do, there is no good reason: 
why he should be obliged to abandon this suit and pay the costs. 
and compelled to suffer the delay necessarily attendant«on 
bringing a new action. To avoid, however, the conflict which: - 
might be produced by two.judgements, each absolute and. 
independent of each other, between the same parties and in. 
relation to the same thing, it will be proper, in case the other 






so modify the judgement rendered below as to enable-the'. 
defendant to proceed with his hypothecary action, notwith- ; 
standing the judgement in partition. : 

After the exception was overruled, the defendant put in an. 
answer, in which the same matters pleaded as an exception 
were again presented as a defence to the action. The 
observations already made on the exception dispense with 
the necessity of saying any thing on the answer. 

An inventory of the property was made by a notary publicy 


and experts were appointed. A rule was taken on the pl 
defendant, to show cause why the report should not be con- ; it 
firmed, and the premises sold by “the sheriff, on such terms ' j 
and conditions as each party shall indicate for his share, or» © — to 
for cash for the share of such party as shall fail to indicate Thi 
his terms.” in 
The defendant, having first prayed for a trial by jury, | th 
pleaded that the property could not be sold to effect a.par = Fak 
tition, as the question was at issue on the merits. mm ei 
He further pleaded, that legal notice was not given to | th 
him, of the time and place of making the inventory of the = — ca 
property, and of the other proceedings had, touching the same. | pp 
Further, that it does not appear, from the returns made to the | m 
court, at what hour on the day therein indicated, the notary = th 
had acted; and still further, that the notary had not acted 3 : p! 


within the delay prescribed by law. 
This rule came for trial before the court, and after hearing ‘i 
the parties, it was discharged. The case wasthensubmitted = — ju 
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toa jury, who, having returned a verdict that the lot could lout 

not be conveniently divided, the court gave judgement that —____. 

it»should be sold. From this erin the defendant — ’ 

appealed. ‘ oxen: 
-eAn-exception was taken to the judge: eaten cause to 

be tried summarily, and out of its regular turn on the:docket. 

That exception has not been relied on here, and we ‘ane 

fore do not notice it. 


‘The defendant prayed for a jury in the court salen’ 


there resisted successfully the attempt of the plaintiff to have 
__ .the matters-arising out of the inventory and report tried by 






‘the judgeon arule. He now complains that the case was tried 

by a jury, and insists, the question of partition should have been 

decided on by the notary*under the order of the judge. 

The defendant should have thought of this before. ‘After A defendant, 


a ; bite . ft 
praying for a jury, and permitting them to decide the cause; he re pm 


cannot now be heard to offer his own acts as an irregularity Permitting 


for which the proceedings should be set aside. ee 
It is objected, that the law requires notice of the time, to offer his 


place, and hour the notary is to commence his work, and that Scoagertig-ter 


it does not appear in evidence this notice was given. pw ‘th 
eedin 


proc gs 
The 1269 article of the Louisiana Code directs the notary ee be set 
to give, in writing, such notice; and in the process verbal of ec 


_- his proceedings he states that he commenced making the 





inventory, “having duly notified” the parties toattend. As In proceed- 


the notary is the agent of both parties in proceedings of this ro , the — 


kind, we think the return made by himis such prima facie ty. is the 
evidence of the fact of notice as throws the burthen of proof on tel ‘he 
the party objecting to it. Nothing prevented the defendant by him a 
calling on the notary to produce the notices in writing, if he pe ye Be 


preserved copies of them; or, if none were given, the fact sags of oy 
might have been proved by him. The law does not require tic yee 


these notices should make a part of the record of the Proof ‘Sane 
proceedings. eaitle ing to it. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be annulled, avoided and 








BUCKINGHAM and described in the plaintiff’s petition, be sold by the sheriff, 
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reversed; and it’is further ordered, adjudged, and decreed, 
that the lot of ground, held in common between the parties 


after the usual advertisements and in the manner prescribed 
-by law, without appraisement, on the terms to be indicated 
by the parties on or before the day of sale; and in case of the 
failure of either party to indicate such terms for their moiety, 
then the same to be sold for cash: provided, however, that the 
execution of this judgement shall in no manner affect or delay 
the seizure and sale of the premises by the defendant, under 
the judgement lately rendered in this court in his favor;in 
the suit No. 2251, where he was plaintiff and the present — 
petitioner was defendant; and it is further ordered, that the | 
costs in the court of the first instante be paid by each party = | 
in equal portions; those of this court by the appellee. P . 


Canon and Lockett, for appellant. Seghers, for appellee. 
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BUCKINGHAM ET AL, vs. WILLIAMS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
A party is not affected by a contract to which he was a stranger. 


The facts are fully stated in the opinion of the court, 
delivered by Matuews, J. 


This suit was commenced by attachment. The plaintiffs 
claim a balance on an account, for the price of a certain quan- 
tity of flour and wheat by them sold to the defendant; the 
wheat was attached, and Bevan & Co. intervened, claiming it 


Tee Saree 
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as their property. The case was submitted to a jury in the “uae 
court below, who found a verdict for the plaintiffs, on which ee 
judgement was rendered, and after an unsuccessful motion for >°exNemam 
a new trial, the defendant and intervenors appealed. vs. 

The pleadings and evidence of the case-show,that aquane “""““"* 
tity of flour and wheat was purchased from the plaintiffs by 
the defendant, Williams, and that a balance of one thousand 
and forty-seven dollars and sixty-eight cents, of the price of 
these articles remained unpaid; that Williams, the purchaser, 
caused the wheat, or a part of it, to be put on board. the ship 
Gardner, consigned to the intervenors, at Bristol, in England, 
who allege that it was bought for them and on their account, 
and was paid for by their agents, Gordon, Forstall & Co., &c« 

In the purchase made*by Williams, the intervening par- 
ties seem not to have been known to the vendors, except so 
far as the latter received partial payments for the price of 
the articles sold, by orders from the vendee on Gordon, For- 
stall & Co., who seem to have acted as agents for Bevan & 
Co. Whatever contracts may have existed between this 
commercial firm of Bristol, and Williams, and Gordon, For- A is not 
stall & Co,, they, in our opinion, ought not to affeet the “ected Py ® 
claim of the plaintiff, not being parties to these contracts, as a 
to them the defendant must be considered as the purchaser 
and owner of the wheat, and consequently it is liable to make 
good the residue of the price which remained unpaid at the 


: time of the attachment. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 


Duncan, for appellants. De Armas, for appellee, — 
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“HOPKINS vs. LACOUTURE. 


| OR pagy 


“APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A parchaser of property in this state, is not affected by a mortgage executed - 


in another state, unless it be recorded in this. | 


Where the parties acknowledge a parole agreement for immovesble pros 
perty, or consent to admit parole evidence to establish it, the court will 
carry their agreement into effect as proved. , 

A power executed by the agent in his own name, binds the principal when 
he acts in the business entrusted to him, and according to the power con- 
ferred. The liability of the principal depends on the act done, not on the 
form in which it has been executed. ‘i 

This was an action for the recovery of a slave, to which the 
plaintiff set up title under a deed of trust, executed in his 
favor in the state of Alabama, by one Malone. 

It appeared that after the execution of the trust, the slave 
remained in the possession of Malone, who subsequently 
brought her to New-Orleans, and constituted one M‘Clure, 
his agent, who, in his own name, sold her to the person under 
whom the defendant claimed. é 

The court a qua was of opinion, that as the deed of trust 
was not recorded in this state, the defendant was a purchaser 
without notice, and gave judgement inhis favor. The plain- 
tiff appealed. Ne 


Porter, J., delivered’the opinion of the court. 


A legal title to a slave was vested by one Malone in the 
plaintiff, in trust for the payment of several debts. The pos 
session of the slave remained in Malone, who finally removed 
from the state of Alabama, where the deed of trust had been 
executed, and brought the slave with him. She has been 
found in possession of the defendant, and this suit is brought 
to recover her. : 
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The answer of the defendant puts at issue the right of the - — 
plaintiff, and cites in warranty his vendor, Wright. He ap- 
peared, acknowledged he had sold) the slave; and calledon “#PEINS 
his vendor, Catherine Reynolds, who also filed an answer, .tacouvruns. 
acknowledging her obligations as vendor, and denying the 
plaintiff's title to the property. | os 
There was judgement in the court of the firstinstance for 
the defendant, and the plaintiff appealed. 
The instrument of writing by which the title in the plain- 
tiff was created, contains a condition that in case Malone 
paid off the debts therein mentioned, the conveyance to the 
plaintiff should be of no force or value. 
There is evidence on record, that conveyances of this kind 
are considered in the state where they are made, as valid 
securities for debts, and that this form is preferred to the 
ordinary one of mortgage from the greater facility they af- 
ford of selling the property. The only difference we per- 
ceive between them is, that the one is a conditional sale to 
a trustee for the benefit of the creditor. The other a con- 
ditional sale to the creditor himself. Notwithstanding the 
form given to the latter instrument in common law countries, 
itis well known that it has no other effect but that of giving < 
a lien on the property; and the instrument now before us 4 purchaser 
has substantially the same effect, and nothing more. >A ‘gee aad ps 
This mortgage was not recorded in Louisiana, and cannot not affected by 
affect a purchaser in this state, who may have acquired a pn aint 
title from Malone, by whom this deed of trust was created. “eg oo 
It has been very strenuously contended that the defendant corded in this. 
in this instance, has not shown such a title, because the fact _ Where me 
of his having bought from an agent of Malone, is proved by Enowiegeape 
parole, and not by writing, as our law requires. But it has long see for’ im. 
since been settled in this court, that if parties will acknow- San or a 
ledge a parole agreement, for immoveable property, or if they Sent to — 
will do what we consider the same thing, consent to admit denee to esta- 
parole evidence to establish it, that the court will carry their nod a hea 
agreement into effect as proved. See the case of Straw- p Brot oc 


bridge vs. Warfield, decided last week, and the authorities fect asproved. * 
there cited. ~~ 





~ 


9 














CASES IN THE SUPREME COURT 


eee But in the present case, the agent made the sale in his 





own name, and not in that of the principal, and we doubted 
whether this could be considered such an execution of the 


Lacoururs. power as would enable the purchaser to claim title under the 


principal. Mr. Livermore, in his Treatise on Agency, states 
that the attorney must execute the power in the name of 
his principal, and not in his own name, for no estate can 
pass from the attorney, but only from the principal. The 
authorities cited by him fully sustain this doctrine. But we 
notice that the Supreme Court of the United States have in 
a modern case declared that it is by no means true that the 
acts of agents, derive their validity from professing on the 
face of them to have been done in the exercise of their agency. 
Be the rule, however, as it may, in'that system of law under 
which these opinions were expressed, we apprehend it is 
clear in ours, that a power executed by the agent in his 
own name, does bind the principal, when he acts in the 
business entrusted to him, and according to the power con- 
ferred. The liability of the principal depends on the act 


done, not in the form in which it has been executed. The | 


only difference is that where the agent contracts in his own 


name, he adds his personal responsibility to that of the person. 
who hasempowered him. The Roman jurists give this very 


case, that of a person employed to sell slaves, as an example 


of the responsibility of the principal where the agent acts in” 


his own name. See Digest. De Institoria Actione, lib. 14, 
tit. 3, 1.3,17. Pothier on Ob. nos. 82,449. Livermore on 
Agency, nos. 1, 105. 5 Wheaton, 326. 


It is, therefore, ordered, adjudged, and decreed, that the 


judgement of the District Court be affirmed, with costs. 


Hennen and Kelly, for appellant. Canon, for appellee. 
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OF THE STATE OF LOUISIANA. 


CHANDLER ts. WITHERSPQON. igs 


. 
| APPEAL FROM THE COURT OF THE SECOND DISTRICT, THE JUDGE OF THE — 
FOURTH PRESIDING. 


An answer to the merits which follows an exception on the same paper, to 
‘the manner in which the eppeal is brought up, cannot be considered as a 
waiver of the objection. wi ct 


The three days given to the appellant after the time allowed him to file the 
record, are days of grace, within which he is entitled to the benefit of his 
appeal. ye 

The rales of law which govern negotiable bills and notes, have no application 
to instruments which are not in that form. 


This suit was brought to recover the amount of a promis- 
sory note, executed by the defendant in favor of one James 
Bowie. The note (which was not negotiable) was exdorsed 
in blank by the payee and two other persons. The plaintiff 
sued as assignee; and, on the trial of the cause, moved the 
court for permission to write over the endorsement of the 
payee an assignment in his favor; which was refused, and.a 
bill of exceptions taken. The plaintiff, having offered no 
other evidence than proof of the signature of the payee, 
endorsed on the back of the note, there was judgement of 
nonsuit, and the plaintiff appealed. 


Porter, J.; delivered the opinion of the court. 


A motion is made to dismiss this appeal, The appellant 
contends it is made too late, an answer having been put in on 
the merits, and the cause set for trial. : 
The joinder in grror by the appellee on the merits, follows An answer 


an exception on the same paper to the manner in which the (5 @ues 


appeal is brought up. This proceeding was perfectly regular, °° aan 
and an answer, under such circumstances, cannot be con- pertothe man- 
‘i ‘ Pal ae ner in which 
sidered as a waiver of the objection. the appeal is 


The appeal was returnable the first Monday of February, so Athi. 4 
and it was filed in the office of the clerk of this court on the sidered * * 
waiver 0 e 


13th of that month. The first Monday of February was the objection. 
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oe sixth, and the record was delivered on the succeeding Monday, 
—_ Which was the third judicial day after that on which the 

CHANDLER appeal was made returnable. ‘The 589th article of the Code 
witnerspoos. of Practice gives to the appellant three days after the time 


allowed to him to file the record. In the case of Rost vs. St. 


The three Francis Church, we held there were three days of grace, 


d 
to” the os within which the appellant might still have the benefit of 


fre ime’ a bis appeal. 5 Martin, N.S. 192. 


lowed him t it i igati ich i 
09 nas ; rf The suit is brought on an obligation which is not nego- 


are days | of tiable, neither the words “order,” or “bearer,” being inserted 
evnich heisen. in ite It is endorsed in blank by the payee, and in the same 
titled fo. ¢ manner by two other persons whose names follow each other 
appeal. on the back of the instrument, The plaintiff, in the petition, 


states himself to be the assignee of the payee, and first 


endorser; and further avers, that the said payee assigned, 
sold and delivered the obligation to him. 


On the trial of the cause, the plaintiff demanded per- 


mission to write over the signature of the payee an assign- 
ment in his, the plaintiff’s favor. The court refused him 
permission to do so, and he took a bill of exceptions. 

No other evidence being offered by him to prove the 
assignment and delivery of the note, judgement of nonsuit 
was rendered against him, and he appealed. 

The obligation on which the suit is instituted not being 

The rules of negotiable, the rules of law which govern bills and notes of 


“ of law whic 


govern nego- the latter description, have no application to it. We do not 
pave bills and now (apart from commercial usage) what right the plaintiff 


—, ‘o has, at the time of trial, to make out his title by changing, or 

which are not adding to the instrument which is the basis of the action, 
in that form. 

and commercial usage does not regulate paper not nego- 

tiable. We think the judge did not err in refusing the 

permission asked for. The record presents no evidence of 


the assignment, and 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed with costs. 


Nicholls, for appellant. Wheeler, for appellee. 
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OAKEY vs. EASTIN, 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


So long as a persen retains an office which he holds during good behaviour, 
the law implies the continuance of his domicile in the place where he is to 


exercise his functions. 


Martin, J., delivered the opinion of the court. 


The defendant complains of a judgement overruling his 
plea to the jurisdiction of the court, grounded on the Code of 
Practice, 162, he being a resident of another parish than that 
in which he was sued, and the case not being within any of 
the exceptions in the Code. 

The record shows the defendant has long been and still is 
clerk of the court of the parish of St. Martin, and came to 
reside there about the year 1820. In December, 1829, he 
connected himself with one Stewart, and came to New- 
Orleans to attend to the mercantile operations of the firm, 
and staid there till the month of April, when he went to St: 
Martin, to attend to his duties during the spring term. In 
May following, he returned to the city, when the present suit 
was instituted. During the summer, the partnership was 
dissolved. During the fall term of 1830, he attended his 
duties in court personally, though he had a deputy, who acted 
in his absence. A witness deposed he did business during 
two seasons in the city. He declared that he did not intend 
to resign; and at another time, that he did not intend to 
to resign till he found out how mercantile business succeeded. 
He paid taxes and voted in St. Martin. 

On these facts it appears to us that the residence of the 
defendant in New-Orleans, during the months of December, 
1829, January, February, March, and part of April, 1830, 
did not produce a transfer of his domicile to New-Orleans, 
because, in the language of the Civil Code, it was not com- 
bined with an intention of making his principal establishment 
there. Art.43, As long as he retained an office which he 
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ree be held during his good behaviour, the law implied the con- 
tinuance of his domicile in the place in which he was to 
norruas exercise his functions. Jd. 47. The dissolution of the part- 
ae. ey nership a few months after his return and his retaining his 
So long asa office ever since, corroborate his declaration that he meant 


person retains 


anofficewhich not to resign nor change his residence. till he was satisfied . 4 
> —_ ad be. that his mercantile plans would succeed. The defendant [f 


va ag the could not have resisted the action if it had been brought in 
law implies the 


continuance of the parish of St. Martin. 4 : by 
his domicile in a 

the place , ef a 
where he isto Jt is, therefore, ordered, adjudged, and decreed, thatthe | . 


exercise his 


functions. judgement of the District Court be annulled, avoided, and 
reversed, the plea to the jurisdiction sustained, and the 





seca 88 = 











petition dismissed, the plaintiff paying costs in both courts. . : q a 
_ P' 
Pierce, for appellees. Conrad, for appellant. 
di 
th 
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HOFFMAN vs. CLAPIER ET AL. . ou 
APPEAL FROM THE COURT OF THE FIRST DISTRICT, ; j 
a 
- 
If the plaintiff give evidence inconsistent with or contrary to the right of P 
action set out by him in the petition, he cannot recover. But if the defen- 
dant, not satisfied with this proof, will introduce evidence which, instead of 1 
corroborating, raises doubts of the verity of that which his adversary has é 
offered, the case must be examined on all the proof. i 
The facts are stated in the opinion of the court, delivered 
by Porter, J. 4 
1 


The plaintiff states that he faithfully worked in the employ- 
ment of the defendants, as distiller, from the 15th December, 
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1829, until the first April, 1830, and that he furnished several 
articles, indispensably necessary in epg seco apg 
at his own expense. 

- He farther states, his services were worth four hundred 
dollars, that is, at the rate of fifty dollars a month, and the use 
of the implements furnished by him was worth one hundred 
and ten dollars more. 

He prays judgement for this amount; that the property left 
by him in the possession of the defendants may be restored, 
and for general relief. 

The answer avers, the defendants never employed the 
plaintiff in the manner and form stated in the petition, nor 
ever profited by his labour; and they join'to these allegations 
a general denial of all the matters and things alleged in the 
petition. 

They also claim in reconvention the sum of eighty-one 
dollars and ninety-three cents, moneys advanced by them to 
the plaintiff at sundry times. 

On these issues the cause was submitted to a jury in the 
court below, who found a verdict against the defendants for 
two hundred and forty dollars, and that the articles furnished 
by the plaintiff should be returned. 

A motion was made for a new trial, and overruled, where- 
upon, the defendants took this appeal. 

On the first hearing of the cause, we were of opinion the 
judgement below was correct, and we affirmed it, but on an 
application for a rehearing, we doubted the correctness of our 
conclusion, and we directed the cause to be heard again. 

This has been done. The contest between the parties is 
not whether the work has been performed; of that, the evi- 
dence leaves no doubt. The difficulty is, in what capacity 
it was performed. The defendants insist the plaintiff was a 
partner in the establishment, and that his action should be-for 
a settlement of its affairs. 

The weight and effect of the evidence on this point will be 
better understood by giving it in detail. The witnesses here- 
after named testified as follows. 
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Trenchard—Plaintiff stated to him he was in — 
with other persons in a distillery. 

La Couture—The plaintiff was five or six months. in my 
employment of the defendants, as a distiller. On cross 
examination by defendants he added, that they had acknow- 
ledged to him that plaintiff had-been six or seven months in 
their employment. 

Forestier—Understood from plaintiff he was to form a part- 
nership with the defendants, and was to have one-third of 
the profits, but never heard of the partnership from the 
defendants. 

Giavanoly—The sated told him, he, the plaintiff, had 
been working with’ the defendants on joint account; that-he 
was to have a share of the profits, but that they had not ren- 
dered an account to him. 

Defendants introduced the following testimony : 

Bertel—Introduced the plaintiff to the defendants, as a dis 
tiller. Knows he worked some time in the employment of the 
defendants as such. That about a month or two after the 
plaintiff had been employed by defendants, they appeared tobe 
satisfied with him, and one of them (Clapier) stated he thought 
it would be better to give plaintiff an interest in the profits of 
the distillery. Had a conversation with the plaintiff on the 
same subject; and the parties talked of forming a partnership, 
but whether they did or not, witness cannot say. 


Moreau—Heard plaintiff say he was to be interested to the 


extent of one-third in the distillery with the defendants, but 
he never heard themsay so; they told the witness they were 
obliged to turn away the plaintiff because he spoiled their 
goods, and was drunk at table. 

This evidence requires the case to be considered in two 
aspects. 

First, whether the plaintiff is not estopped by his ovis 
sions, as proved by himself to maintain this action; and, 


secondly, whether, on the whole evidence, a partnership really 
did exist. 
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I. On the fitst ground it is very clear, that if a plaintiff 
gives evidence inconsistent with or contrary to the right of 
action set out by him in the petition, he cannot recover; and — 
in this instance, had the testimony stopped there, the case ctarmerrtat. 
would have been plain. But if the defendant, not satisfied _ If the plain- 
with this proof, will introduce evidence which, instead of See ee 
corroborating, raises doubts of the verity of that which his — aan 


adversary has offered, then we think the case’ must be —_ a 
m 
examined on all the proof, and that, notwithstanding the ine petition, 


parties respectively have furnished testimcny against them- he cannot re- 


cover. But if 
selves. the defendant, 

Two of the plaintiff’s witnesses sweat they heard hiny with this proof, 
declare he’ was in partnership with the défendants. One of Wij), introduce 
‘ them heard he was to form a partnership with thenr. oa 

On cross examination of a witness of the plaintiff the defen- ting, _raises 
dants drew from him a declaration that -he heard them say, — =“ = 
the plaintiff had worked for them six or seven months. ‘This ect pe 
was the whole time the plaintiff was in the distillery. fered, the case 


And they prove by two other witnesses introduced by them: chal oa a 
selves, that he worked some time there before any partner- "¢ Proof. 
ship was falked of; and that they stated they had turned the 
plaintiff away, because he spoiled their goods. 

Il. Which of these acknowledgements are we to believe? 

This brings up the question whether there was a partnership 
or not? The jury and the court below thought there was 
not, and we are unable to say they erred. The evidence 
leaves the fact extremely doubtful. We must believe the 
plaintiff considered there was one, after his repeated decla- 
rations; and we think it equally clear the defendants did not 
regard their connexion to be of that kind. The plaintiff is 
proved to be a man in the habit of drinking; and from the 
evidence, we should apprehend he was, when excited by 
spirituous liquors, given to vain talking. For instance, it is 
proved: that, before he went to work, he stated to a’ witness 
he was a partner. And the defendants have proved clearly 
that he came to the distillery in a different capacity; and 
that, about a month or two after he began to work, one of 
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them stated he thought it would be best to give him an 


Pints interest in the profits; but whether such a partnership wag 


LOWE 
0s. 
KORNER ET AL. 


formed the witness does not know. There is nothing in rela- 
tion to this partnership proved to our satisfaction, except that 
it was talked of and contemplated. 

The pleadings in the cause have not been without their 
influence on the conclusion just expressed. The answer of the 
defendants amounts to nothing more than the general issue. 
They do not set up the partnership as a defence to the action. 


It is true, as argued by their counsel, that in their answer they | 


may take advantage of the plaintiff proving a contract dif- 
ferent fron: that charged by him in the petition; but it is 


equally true, that nothing in the pleadings would prevent 


them, if sued as partners, from denying the partnership; and 
on the evidence here adduced, it is just as true their defence 
would be sustained. So that by the ingenious manner in 
which their cause has been conducted, they would have the 
plaintiff’s labour for nothing. We think the verdict of the 
jury did justice, and 


It is, therefore, ordered, adjudged, and decreed, that the 


judgement of the court below, in conformity therewith, be 


affirmed, with costs. 


Canon, for appellants. Young, for appellee. 





EOWE vs. KORNER ET AL. 
APPEAL FROM THE COURT OF THE FIRST: DISTRICT. 


Where the error of the judge may have influenced the jury, the cause will 
be sent back for a new trial; not so, when it clearly appears that the error 
did not influence them. 


This was an action for damages, in which the defendants 
were charged with having combined together to defraud the 
plaintiff of a flock of sheep. 
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On the trial of the cause, the counsel for the defendants 
requested the court to charge the jury, that unless they were 


satisfied the defendants combined together, for the purpose a 
of defrauding the plaintiff, they must find a verdict for the mensaisire an. 


defendant; and that the allegation of a combination between 
the defendants, was a material allegation in the plaintiff’s 
petition. The court refused so to charge the jury; but did 
charge them that in case there had been combination, the 


- defendants would be liable for all damages which the plain- 


tiff might have sustained from the loss of his sheep. 

But if there had been no combination, that is, if the de- 
fendant believed the seller to be the owner, he would under 
the allegation, be liable for the value only. To this refusal 
and charge, the counsel fer the defendant excepted. The 
cause was tried by a jury who found a verdict for the plaintiff, 
and from a judgement thereon the defendant appealed. 


Porter, J., delivered the opinion of the court. 


This action was brought against the defendant, and a per- 
son named Barnett. The petition charges that they had 
combined to defraud the petitioner out of a quantity of sheep 
under the pretence of a sale from Barnett, whom the plain- 


_ tiff had hired to watch them, and that he has sustained 


damage to the amount of six hundred and fifty dollars, which 
they are jointly and severally liable to pay, and for which he 
prays judgement. 3 

Barnett made no answer, nor was judgement by default 
taken against him. Korner pleaded separately, that the alle- 
gations in the petition were untrue: that he bought the sheep 
from Barnett, who, he believed, and stil] does believe, was the 
true and lawful owner of them, and he prayed ‘that Barnett 
might be cited in warranty, and condemned to pay the de- 
fendant all such damages as was decreed against him. 

On the trial the defendant requested the court to-charge 
the jury, that unless they were satisfied a combination had 
been proved between the defendant and Barnett, they must 
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Pern oe find a verdict against the plaintiff... This charge the judge 
__. refused to give, but on: the contrary told the jury, that in 





case there had been a combination, the defendant would be 
. liable to damages; and that..in case there was not, he was 
responsible for the value of the sheep. 

It is contended, that combination between the defeciiants 
was the gist of the action, and that as the judge erred i in his 
charge, the cause should be remanded in order to be tried 
bya jury, uninfluenced by the errors of the judge. 

This position is correct, if these errors could have had an 
influence on the verdict, but it is clear they could not. The 
judge was requested to tell the jury that unless they believed 
there was a combination, they should find for the. defendant.. 
Had the verdict left us in doubt, whether it was based ona 
belief of combination, then the case should be remanded, but 
it furnishes proof to the contrary. The judge charged, if 
they believed in a combination, they must give damages: if 
they did not, they must give the value of the sheep. They 
found a verdict for the whole damages claimed in the _peti- 
tion, a sum much beyond the value of the sheep; conse- 
quently, they believed in the combination, and hence, no 
injury resulted to the defendant from the refusal to tell them 
that unless they believed in a combination, they should find 
for him, The evidence fully sustains the conclusion of the 
jury, it is one to which the court could not fail to come with- 
out their aid. ; 

It would be doing, therefore, a most vain thing to remand _ 
it for a new trial. It is true we have more than once said, - 
that parties had a right to have their cause submitted to a 
jury on legal evidence, and that where it was rejected, or 
illegal evidence received, we would enable the appellant to 
have the issue tried by the country again. But this court 
has never gone so far as to remand a cause for speculative 
errors on the part of the judge who tried it, which had not 
practically an influence on the verdict. In the case of Bow- 
man. vs. Flower, which is the leading case on this subject; the 
doctrine was established, with the limitation just stated. The 
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court said there, in sending the case back “if, indeed, the a 


evidence appeared to be immaterial, or such as we were ——————— 


clearly satisfied, could not hayé.contributed to influence the ”“{Es=® 


minds of those who passed on it, we might hold it was unne- ™=Lman: 
cessary toremand,” Here we cannot but be clearly satisfied 

the charge of the judge did not contribute to influence the 

minds of the jury; for they found in direct opposition to the 
hypothesis, on which he was requested to state to them cer- 

tain results would follow. 3 Martin, N.S. 273. See also 

the case of Sterling vs. Lockett, 7 Martin, V. S. 198. 


The rule as understood, is that where the error of the judge = Where the 
may have influenced the jury, the cause will be sent back pr « a 


for a new trial, but that the error will not have that effect, beve influen- 
: pe ; ced the jury, 

when it clearly appears it did not influence them. + the cause will 
; be sent back 

for new — 

: : not so, when 

It is, therefore, ordered, adjudged, and decreed, that the clade ae 
judgement below, be affirmed with costs. pears that the 
error did not 

influence them 


Roselius and Miller, for appellant, Preston, for appellees. 





BLOEKER vs. TILLMAN. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Until a writing be perfected by the signature of the parties, it is but an. 
inchoate one, and either party has the right of recanting. 


The petition stated, that the plaintiff entered into a con- 
tract with the defendant to superintend his warehouse, for 
which the former was to receive one-third part of the nett 
profits arising from the storage of produce. That this. con- 
tract was reduced to writing, signed by the plaintiff, and 
handed to the defendant, who agreed that it was correctly 
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written out, and promised that he would sign it, and deliver | 


it to a third person, to be kept for the contracting parties, 


That under this contract, the plaintiff took upon himself the | 


management of the warehouse, and continued therein about 
four months, when he was dismissed by the defendant. He 
claimed his proportion. of the profits for the time he was 
actually in the employ of the defendant, and damages for a 
violation of the contract. ‘To this action, the general issue 
was pleaded. 

On the trial of the cause, the plaintiff called on the defen. 
dant to produce the written contract mentioned in plaintiff's 
petition, which was accordingly produced, ‘and the plaintiff 
offered to read it, which was objected to by the defendant's 
counsel, on the ground that it was not signed by the defen- 
dant. This objection was sustained, and the plaintiff ex- 
cepted. He then offered to proye the contract by parole 
evidence, on the ground that the petition did not declare upon 
said instrument as the contract itself, but described it as evi- 


dence only of said contract. This evidence "was likewise 


objected to, and the objection being sustained, the plaintiff 
again excepted to the opinion of the court. 

The cause was tried by a jury, who returned a verdict as 
in case of nonsuit, and judgement being rendered thereon, 
the plaintiff appealed. 


Egnew, for appellant, made the following points: 


1. The action is brought on the parole contract, and the 
writing referred to is only recital. The court a qua miscon- 
ceived the action, and erred in rejecting parole testimony to 
sustain the contract. 

2. The court erred in excluding the written article, it nen 
the best evidence of the contract. 

3. The plaintiff had a right to prove the parole cata 
notwithstanding it had been reduced to writing, and the 
writing not perfected. 
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M Caleb, contra, contended: 


1. That the plaintiff was rightfully nonsuited; because he 
sued on a written contract, and none-was legally proved. 
The petition relates entirely and exclusively toa written con+ 
tract. No parole testimony could be admitted to prove ‘it. 
The ‘contract itself was the best evidence. The alleged 
contract was produced, signed by the plaintiff only. The 
defendant cannot, therefore; be bound. 1 Martin, N. S. 420, 
592, 625. 

2, Before the contract was consummated, the defendant 
had a right to withdraw from it, although he may have giver 
his verbal assent to it. 3 Martin, V. S. p. 326, 347, 349: 


Marttn, J., delivered the opinion of the court. 


The petition states that the defendant, having taken a lease 
of a warehouse, proposed to the plaintiff to take charge of it, 


for which it Was:agreed the latter should have one-third of the _ 


' nett profits. The offer being accepted, the contract was 


reduced to writing by a third person, subscribed by the 
plaintiff, and delivered to the defendant, who agreed thereto, 
and promised to sign and deliver it to a third person to keep 


..it. That the plaintiff, depending thereon, entered into his 


duties and faithfully attended to the affairs of the concern, 
till he was dismissed: by the defendant, who placed the ware- 
house under the charge of another ; wherefore, he claims 
damages. The general issue was pleaded. The jury gave a 
verdict for the defendant as:in case of a nonsuit. Judgement 
was given accordingly, and the plaintiff appealed. 

The plaintiff's counsel has contended that he’ was impro- 
perly nonsuited, the action being brought on the parole con- 
tract, and the first judge erred im refusing leave to admit 
testimonial proof of it. 

2. He erred inf refusing testimonial proof that it was no 
part of the contract that it should be. reduced to writing. 

3. Also,in excluding the writing, as it was the best-evidence 
of the contract. 














380 


Eastern Bee 
May, 1 


BLOEKER 
vs. 
TILLMAN. 


Until a wri- 
ting be perfect- 
ed by the sig- 
nature of the 
parties, it is but 
an inchoate 
one, and either 

y has the 
right of recant- 
ing. 


CASES IN THE SUPREME COURT 


4. Also, in rejecting proof of the partial performance of 
the contract by the plaintiff. 

5. Under the Civil Code, 1755, the plaintiff had a right to 
give evidence of the parole contract, notwithstanding it had 
been reduced to writing, as the writing was not perfected, 

6. Lastly,the court erred in refusing a new trial. 

The defendant’s counsel has urged that the plaintiff was 
properly nonsuited, ashe sued ona written contract, while he 
did not prove it. The writing was produced, subscribed by 
the plaintiff only, the defendant not having signed it, was not 
bound thereby. Till a writter contract has the signature 
of all the parties, neither is bound thereby, and either may 
recant. 

The record shows that, at the trial the plaintiff called on 
the defendant for the document mentioned in the petition, and 
it was accordingly produced, and the plaintiff asked leave to 
read it, This was objected to, on the ground that it was an 
inchoate contract, subscribed by one of the.parties, and which 
had not received its perfection by the signaturé of the other, 
The objection was sustained, and the eat took a bill of 
exceptions. 

He next offered parole evidence of the contract, on the 
ground that the writing was not declared upon in the petition 


as the contract itself, but referred to as containing the evi-» + 
dence of the parole contract: This was objected to, the” ~ 


objection sustained, and another bill of exceptions was taken. 

It appears to us, the first judge did not err. The case 
before him was one in which the parties contemplated a 
written contract, to be deposited in the hands of a third per- 
son, for their common security; nothing shows in either of 
them, an intention to be bound by a parole contract. The 
plaintiff himself subscribed the agreement, and gave time to 
the defendant to do the like. Till the writing was perfected 


- by the signature of all the parties, it was but an inchoate one, 


and either had the right of recanting. ‘Fhe defendant, in 
doing so, availed himself of a legal right. 

The plaintif might, however, have asked for damages, or 
required remuneration for work and labor done ina contract, 
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which, without any fault on his part, did not receive its'per- —_ 


fection. The judgement being one of nonsuit, does not affect 


*% 
this a | ace 
vs. 


NICHOLSON 


It is, therefore; ordered, adjudged, and alert thatthe = eran 
judgement of the District Court be affirmed, with costs in 
both courts. 





| Egnew, for appellant. 
Farrar and M‘Caleb, for appellee: 





BAUDUC’S SYNDICS vs. NICHOLSON ET Als 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The United States courts have no right to seize property already translerred 
by state laws from the debtor in execution, although the syndigs may not 
have taken possession of the property at the time of the seizure. 


With respect to repairs and necessaries in the port or state to which the ship 
belongs, the case is governed altogether by the municipal laws of that 
state. 


When the proceedings are in rem, every one who ¢ould have asserted a 
right to, or in the property libelled, was a party to the suit; the judgement 
is a complete bar to all right which could have been exercised there, and 
forms res judicata against all = world who had aclaim on the property. 


The facts are fully’ stated in the ‘Opinion of the court; 
delivered by Porter, J- 


This case has already been before the court, and was 
remanded from a defect in the pleadings. See 2 L. R. 200. 
hl 
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sequestered, and to obtain damages from the defendants for } 
the illegal seizure of her. The plaintiffs state, that she | 


belonged to one Bauduc, who made a cession of his property 


on the 30th July, 1830, which cession was accepted by the 


judge. That, subsequent thereto, and in contempt of these 
proceedings, the defendant, Nicholson, marshal of the United 


States for the Eastern District of the state of Louisiana, did; ’ 


under color of a pretended admiralty process, on the 6th 


August, 1830, seize and take into possession the said boat. q 
The seizure being made in virtue of a pretended admiralty | 


process, issued at the suit of Victor David, a citizen of the 


state of Louisiana, who had been placed on the bilan of the ; 


insolvent as one of his creditors. 
The defendant, Nicholson, pleaded, 
1. The general issue. 
2. The execution of a writ issuing from the District Court 


of the United States, commanding him to avine the steamboat 


Florida. 


3. A denial of the boat being in sei of any person | 
acting under the authority of the First District Court of — 
Louisiana, or of any other court of the state, or that she was J 


virtually or constructively in the custody of the law thereof. 


4, The proceedings in the District Court of the United 
States to which a provisional syndic of the insolvent, together J 


with other claimants were parties; the decree of the court; 
a sale by the defendant in virtue of this decree, and the 
payment of moneys made under it into court. 

5. A denial that the plaintiffs sustained any damage by 


the sale, the boat having brought her value at public auction, : 


and the proceeds having been paid over to creditors of the 
insolvent. 

The other parts of the answer are. argumentative, and 
consist, principally, in deductions of law from the facts 
already stated; the defendant, however, avers, that the 


attempt to make him amenable to a court, of the state of — 


Louisiana, for his obedience to a special writ of the District 
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Court of the United States, is nen to, and a violation Easter pee 
of, the laws of the United States... 





_ David, the other defendant, pleaded, saeanets 
1. The general issue. = 


9. That he filed.@libelin the District Court of the United “tran. 
States for the Eastern District of Louisiana, on ‘the. sixth 
August, 1830, against the steamboat Florida, for supplies 
farnished by him to said boat. That on the filing this libel, 
admiralty process issued against her; that the usual pro- 
ceedings were had; that the provisional syndic of the 
insolvent made himself a party to the suit; that the boat was 
ordered by the court to be sold, and that the proceeds were 
distributed to the defendant and the other claimants. 

3. That these proceedings in rem formed the plea of rem 
judicatem against all persons who might hereafter set up any 
claim or interest in the boat. 

4. That the-plaintiffs sustained no damage by the pro- 
ceedings in the admiralty court and the sale of the property 
under its decree.’ ; 

5. That this suit, if maintained, is repugnant to the consti- 
ution and laws of the United States. 

6. That the defendant had no legal notice of the pro- 
ceedings alleged to be had in the District Court of the State 
of Louisiana, wherein Bauduc made a cession of his property 
to his creditors, nor was-he a party thereto, 

On these issues the parties went to trial in the court below. 
There was a verdict in favor of the defendants, and the plain- 


tiffs appealed. The United 


In the case of Schroeder's Syndics vs. Nicholson, we con- Save ub "agee 
sidered, with as much attention as in our power; the pre- to seize pro- 


tension claimed for the United States courts to seize property Se ~ 


already transferred by state laws from the debtor in execution, **¢/avstrom 


We thought it could not be legally done. ‘That case is in no oo pee £ 
ou, e 


important respect to be distinguished from this’ now before syndics may 


us on the merits. True, in that instance, the property had Seooelan as 


been taken possession of and was in the hands of the syndics, _ a 


when the marshal ocinon it; but the want of that circum- seizure. 
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ee stance in no manner weakens the rights of the transferees 
2 Delivery is certainly one mode by which municipal law very 





venmnn'a frequently provides that the transfer of property shall be com. 
baad plete, and no longer susceptible of sale by the vendor, nor of 
NICHOLSON 


erat. seizure by his creditors. But this is entirely a matter’ of 
internal legislation, and though delivery be one mode of 
accomplishing this object, it is not the sole one. The law 

may provide other means by which the right and title shall 

pass, and the legislature of Louisiana has so provided in 

relation to property situated as this was, at the time the mar- 

shal seized it.. By an act of the general assembly of this state, 

passed the 29th March, 1826, it is enacted, that on a debtor 

presenting a proper petition to obtain the relief afforded by 

our insolvent laws, the judge shall accept the cession of pro- 

perty, and that after such cession and acceptance, all the 

property shall be fully vested in his creditors, and shall: not 

be liable to be seized, attached, taken, or levied on: The 
proceedings in this case being by a suit in rem, and in-an 

admiralty court, does not weaken the right ‘thus acquired. 

More especially in a case like the present, when the autho- 

rity to libel the vessel was derived exclusively from the:laws 

of the state. The Supreme Court of the United States have 

declared, in conformity with the well known rule on this sub- 

With respect ject, that in respect to repairs and necessaries in the port or 
a state to which the ship belongs, the case is governed altogether 
the Port of by the municipal laws of that state, and’ no lien is implied 
lonan tie pon unless it be recognized by these laws. Here the boat 
is governed al- belonged to the state. The supplies were furnished in New- 
eso st me Orleans, and the local law alone gave the privilege. But this 
of that state. Jaw has also declared that the lien so given cannot be the 
_.. ground of seizure or attachment: where the owner of the 

yessel has become insolvent, and his property: is transferred to 

his creditors. It would, we apprehend, bea ease of the first, 

the very first impression, for the courts of one:government to 

make the laws of another, their authority, and‘sole authority, 

for acting judicially, and yet refuse to give these laws their 

full-effect, to take the general rule and reject the exception. 
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To seize on one part of the legislation as a justification’ for i 
the exercise of jurisdiction, and refuse effect to that part of manned 
the law which limited the jurisdiction, The eminent mem- pi nd 
ber of the Supreme Court of the United States, who presides 
in the Circuit Court at New-York, does not so understand the =—#t at: 
law, and his duties under it. In a case somewhat like this, 
where the lien arose under a state law, he uses this emphatic 
language, “the District Court is bound as much by the state 
laws as the state tribunals, and must give relief in conformity 
to them.” 1 Payne, 626. 4 Wheaton, 443. 

And such, we cannot but sincerely think, must have been 
the conclusion to which the learned judge who rendered 'this 
decree would have come, had the facts of the case been fully 
brought before him, and the cause argued as it has been in 
this tribunal. But the plaintiffs, after going into the District 
Court, and making opposition, withdrew it, and now call on 
us to try the matters which were contested there. This we 
cannotdo. We think the plea of res judicata fully sustained, 
The proceedings were in rem. By the monition, everyone yy). ie 
who could have asserted a right to or in the property libelled, proceedings — 
was a party to the suit, and the judgement, consequently, is a pearson i 
complete bar’to all:rights which could-have been exercised ©°U!4 have as- 


serted a right 
there. to or in the 


It remains only to notice the grounds on which ‘this case ets fy 
was attempted to be taken out of the plea of res judicata. ; 2 joanne 
First, it was said the property was in custody of the law, and 4 2 all bight 
where courts have concurrent jurisdiction, that, first seized of which could 
the matter has the right to go on and adjudicate. This is pic lve 
true; but we do not see how the transfer, in this instance, ye : ae 
placed the property more in the custody of the law, than any gubat all the 
other whichis legally alienated... It was not in possession of fone oe dee - 
an officer of the court; no seizure had been made of it. the property. 

-. Next, it was said ‘the libellant, a citizen of Louisiana, was 
responsible for bringing suit in the admiralty court, and the 
marshal was responsible for not returning the facts truly to it. 
We think all inquiry on this ground is precluded by the judge- 
ment. So long as it stands unreyersed, it must be considered 
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whose favor it was given. 


Lastly, it was urged that these proceedings coungietels : 


defeat, and render null, the laws ‘of the state of Louisiana, 
on a matter in which her jurisdiction is undoubted. ©. This is 
no doubt true, and it is the more to be regretted, as there seems 
no motive for producing a collision between the state and 
federal authorities, the law of the former affording a complete 
remedy to the creditor, and preserving his lien, if he goes into 
the concurso. But the delicate questions which must arise 
in the- conflict of separate and independent jurisdictions 


_ under our federal system of government, are best treated with 


by yielding to each court its fall rights. The settled prin- 


ciples of law give to the judgement in rem, the authority of — 
the thing judged, against all parties to it, that is, against all’ | 
the world who had a claim to assert on the property: these — 3 


principles must govern this case, be the consequences what 
they may. 


It is, therefore, ordered, adjudged and decreed, that the 
judgement of the District Court be affirmed, with costs. ° 


Seghers, for appellant. Slidell, for appellee. 





ROWLETT vs. SHEPHERD. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The regular mode for the defendant in execution to procure an injunction is 
by an opposition filed in court. 


If he resorts to a petition, and assumes the character of plaintiff, the trial and 
other proceedings must be governed by the rules which would have regu- 
lated them had the opposition been regularly filed. 
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Eastern Dis. 
ase trial is gone into on the merits without asking fora decision on an May, 1832, 


exception, the exception is considered as waived. 


The rights of the buyer to resist payment of interest, depend on the law in 
force at af time of the contract. 


The third possessor of property specially affected by mortgage is disquieted 
. by a suit against the debtor, and may withhold payment. 


A tender of money to the creditor, or, in case of his refusal, a consignment of 


it, was not necessary to enable the debtor to resist the payment of interest 
under the provisions of the old code. 


The facts are stated in the opinion of the court, delivered 
by Porrer, J. . 


This action commenced by an executory process to enforce 
payment of the three last instalments of a sugar plantation, 
purchased by the defendant from one Fleckner. Of these 
instalments, the plaintiff is the assignee. The existence of 
the debt is not contested, and a tender of it was made 
previous to the institution of this suit. The object in 
contestation is the interest due on these instalments from the 
time they respectively became due. The defendant contends 
that, owing to the pendency of a suit, and the existence’ of 
certain mortgages on the property, he was not in default, and 
had a right to retain the money in his hands. , 


But though this be the sole matter which enters igto the 


merits of the case, other questions have grown out of this 
litigation, on which the opinion of the court must be 


_ expressed. The defendant objects to the regularity of the 


proceedings in the court below. He contends legal notice 
was not given of the seizure, and that the cause was tried 
without issue joined. If either of these positions be true, and 
the irregularity has not been waived, the cause owes be 
remanded to be proceeded in according to law. 

And, first, as to the want of notice. The Code of Practice, 
articles 734, '735, 736, provide, that where the creditor 
is in possession of an act’ importing a confession of judge- 
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simple petition, and without citation, as provided paragraph8, | 


section 2, chapter 3 of the first part of the Code- That in such ; # 
case, it shall suffice to give three days notice to the debtor, © 


and that, where the property which is subject to seizure 
is within the jurisdiction, and the debtor resides out of it, | 


the court shall direct to the sheriff of the parish where the 


debtor resides, a written notice, to be given to him; which q 


he must serve, and return, says the code, inthesame manner ff 


as in ordinary citations. 


The notice here spoken of was not served on the defen- 


dant, but left with a person who resides on the plantation, 7 
and the defendant does not live in the parish, but he does J] 


reside within the jurisdiction of the court. 
It has been a subject of much discussion on the argument, 


whether the notice, thus directed to be given, is not, imall 
respects, the same as a citation in an ordinary suit, and 7% 


whether the want of it, does not so vitiate the proceedings. as 


to. render them null and void; as it has also been, whether 2 
the debtor, living within the jurisdiction of the court, though ] 
out of the parish, falls within the rule which requires per- | 


sonal notice. But on neither of these questions do we find it 
necessary to come to a conclusion. The reasons why we 


have not, will appear obvious, by an opinion we have formed: 7} 


on another part of the cause. 
The second, ground of irregularity, alleged in the pro- 


ceedings below, is the trial there, without issue joined. The 4 


weight to which this objection may be entitled, cannot be 
well understood without recurring to the pleadings, and the 


proceedings, previous to trial in the court of the firstinstance. | 


The petition of the plaintiff is in the ordinary form, and after 
setting out the instrument on which the debt is due, and 
alleging failure on the part of the defendant to pay the debt, 
it prays for the seizure and sale of the property mortgaged. 
This seizure and sale were ordered as prayed for, and the 
execution was.stopped by an injunction issued by the judge 
ona petition in the usual form, in which the defendant in the 
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those matters on which the injunction is prayed, it concludes 
with a demand that the plaintiff in the executory proceeding 


and the sheriff may be cited; that the petitioner may have suxrazrp. 


general relief, and that the cause be tried by a jury. 

This petition was filed, and the injunction obtained, on the 
26th October, 1831. Nearly one month after, viz. on the 
25th November, a rule was taken by the petitioner, Rowlett, 
in these words: “It is ordered by the court, that the defendant 
James H. Shepherd, show cause on Saturday, the third day 
of December next, why the injunction obtained by him on 


his petition, filed in this court to that effect, against the order 


of seizure and sale in this case, should not be dissolved and 
set aside.” : 

When the rule came on for trial, and the counsel for the 
plaintiff proposed to swear the jury, the defendant objected 
to any inquiry being instituted as to the regularity of the pro- 
ceedings in obtaining the injunction in the case of Shepherd vs. 
Rowlett and the Sheriff, on the ground, that said suit was a 
distinct and independent suit, and that the rule should be 
taken therein, and not in the executory proceeding of Rowlett 
vs. Shepherd. He also objected to going to trial, because the 
day had not been fixed on which the cause should be tried, 
according to the rules of court. 

The judge overruled both objections. The first, because 
the petition of the defendant, Shepherd, for injunction, was 
to be considered in the light of an opposition, or an answer to 
the plaintiff’s petition; and the second, because the pro- 
ceeding was a summary one. : 

The second ground of objection has not been pressed in this 
court, and the decision of the judge appears obviously correct. 

Phe first has been much relied on, and requires a more par- 


/ ticular notice. It appears, however, to the court, not to 


present a question of any great difficulty.. The Code of Prac- 
tice has provided that the debtor against whom an order of 
seizure and sale shall have been rendered, may obtain an 
injunction to suspend the sale, if before it takes place, he files 
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age in the court issuing the order, his opposition in writing. Code 
——. of Practice, 738. By the act of the legislature adopting this 
nowLeTr code, and giving it the force of law, all otherirules of practice 
suepnERp. were repealed. It follows, therefore, that a debtor may 


The regular ; ini i : : 
mode fae the Obtain an injunction against an order of seizure and sale, by 


defendant in filing an opposition; and if there exists no other law giving — | 


psctasennaa Aas this remedy, it follows it cannot be obtained under another 


junction, is bY form of proceeding. The same authority which confers the 

pposition 

filed in court. right can limit the remedy, and it must be pursued as indi- 
cated. The articles in the same work to which we have been 
referred, wherein it is declared that injunctions may be 
obtained by a petition, strengthen this construction; for they 
enumerate many cases where relief in that mode may be 
pursued, and the case before the court is not one of them, 
The 74 lst article provides, that the plaintiff against whom the 


injunction has been obtained, may compel the defendant to 


, prove, in a summary manner before the judge, the truth of | 


the facts alleged in his opposition. This enactment shows, 
very clearly, that the legislature consider the parties in such 
cases in quite a different character from what they would be, 


if the party obtaining the injunction was plaintiff. The ES 


If he resorts Judge, therefore, committed no error prejudicial to the defen- 


to a petition, dant, when he gave him the same right, and the same oppor- . a 


and assumes : x: 
the character tunity of maintaining his injunction, as he would have had, if 
of plaintiff, the ne : 

trial and other the objections to the order of seizure and sale had been regu- 


ce le larly and formally presented as an opposition. 


emed by the ‘This opinion disposes of the second bill of exceptions to the 


would have re- opinion of the judge refusing to submit the cause to the jury 4 


arg bes with instructions, “that as the allegations in the: petition had 


gulariy fle not been put at issue by an answer of Rowlett, they must be 
taken as true.” This position was doubtless correct, if the 
petition could have been legally considered as a distinct suit, 
and not ‘as an opposition and answer to one already com- 
menced. But viewed in the latter light, and we think such 
is the correct way to view it, the judge did not erry It was 
the duty of the defendant, under the article of the Code. of 
Practice already cited, to prove the truth of the facts alleged 
by him. 
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s ° . " s : : * Eas’ ; : 3. 
And it is on this ground we think, the objection. to the ‘May, 18 


want of citation was waived. It is true, as stated in argu- 

ment, that citation is the basis on which every suit must arene 

rest; but appearance and pleading to the merits is. always suzenzgp. 

considered to cure the defect. Here the defendant appeared 

an@ pleaded to the merits, but before doing so he expressly 

excepted to the want of citation. . Whether, under our law, 

where exceptions, though they must precede in order, may 

be put in at the same time with an answer to the merits; the 

objection to the want of citation could be considered as aban- 

doned by presenting the conéestatio lites on other matters, need 

not be decided. In this instance the party went to trial on ._ Phe ag Bg 

the merits, without requiring a decision on the exception, and the _ merits, 

this we consider a clear waiver of it. Nor is the effect.of ;ythout asking 

this waiver, in our opinion, at all weakened by the defendant °° oe 
,the excep- 


requesting the judge, after the evidence was heard, to charge tion is con- 
the jury, that unless notice had been given of the order of re 
seizure and sale, it should be set aside. The only object of 
citation is to give the party sued an opportunity to make his 
defence, and after he has made it he cannot object that this 
opportunity was not afforded to him. 

The merits of the cause remain for consideration. The 
objection to the payment of interest rests, as we have stated, 
on two grounds. The pendency of a suit by which the defen- 
dant’s right and title to the property was put at issue, and the 
existence of mortgages which incumbered it. 

The defendant purchased the plantation and slaves, which 
formed the consideration of the money now sued for, from one 
Fleckner, and Fleckner bought from a person called Nelder. 
In the sale from Nelder he states the plantation to have 
belonged, at one time, to himself and a certain Edward 
Pearse, then deceased; and that he, Nelder, was the owner 
of the whole property, by inheritance from Pearse. 

Before the first instalment of the moneys now sued for 
became due, one Grace Hodder, heir and representative of / 
Elizabeth Pearse, who was mother of Edward Pearse, com- 
menced an action against the defendant, demanding from him 
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oa tga one-third of the plantatién and slaves, and also the sum of © 


fifty thousand dollars, the proportion of the petitioner’s share 


nowLETT in the revenues made on the plantation since it had come into © 9 


sHeraerD. his possession. Pos 
This demand was based on the allegation that at the time 
Nelder was instituted the universal heir of Pearse, the mofher 
of the latter was living, and that, being his forced heir, the 
former could only take under the will the one-third of pe 
property of which the testator died possessed. 


The defendant answered this petition, and called the repre- 


sentatives of Fleckner, his vendor, and the present plaintiff 
in warranty. Judgernent was rendered in favor of the 


petitioners in the District Court, and on appeal the judgement _ 4 


was reversed; this court being of opinion that the plaintiffs 
should, previously to suing the third possessor, have discussed 
the property of the donee. The case will be found reported 
in 1 L. Rep. 505. 

Immediately after this decision was made, an action was 
commenced against Nelder, and the defendant was made a 
party to it. From Nelder was claimed the sum of two hun- 


dred thousand dollars; and from the defendant, twenty thou: ‘a : 
sand dollars a year from the time he had become possessor of | 


the plantation. . 


Shepherd, after filing an answer on the merits, again threw _ 4 


himself for protection on his warrantors. They appeared 


and pleaded as an exception to the action against him, that — q 3 
the plaintiffs must first proceed, and discuss the property of 4 ; 


Nelder. The court sustained this exception, and the cause 
was contested between the plaintiffs and Nelder. It was ter- 
minated in this court by a judgement against the latter, for 
one hundred and one dollars and twenty-eight cents. 2 LZ, 


The rights of Rep. 925. 
the buyer to The law in force at the time the defendant acquired the 
resist payment 


of intorest = land, provided, that if the buyer be disquieted by an action, 
fiw in force at Whether hypothecary or in revindication, he might suspend 


—* the payment of the price; and certainly no case could present 
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facts which would more emphatically bring it within this pro- = 
vision, than that now before us does. The suit instituted = 

against the defendant put in issue his title to a large portion "°¥S=™™ ° 





, 4 of the premises, and rendered his right to the portion claimed SHEPHERD. 
‘| = uncertain. It was sufficient to put any purchaser on: his 


guard, and justified the use of precautionary measures. Up 
to the moment the demand against the defendant was dis- 7. tira 
missed in the second action, there can be ‘no doubt it was such possessor _ of 
a disturbance as authorized the buyer to withhold payment. tially effected 
That took place on the third day of December, 1830... "The j? fismictei 
only debatable ground is, whether, under the circumstances, Y, 2 suit a- 
gainst the debt- 
the defendant was authorized to consider the suit against or, and may 
Nelder such a trouble as justified his refusal to make pay- = ae 
ment. We think it was. He had already learned, by a 
decision of this court, that the property purchased by him 
was ultimately responsible for the claim there sought to be 
enforced. Neither the words of the law, nor the reason of 
the thing, require the disquietude to result alone from a suit 
against the buyer. The pendency of an action against any 
one, the jadgement in which may be satisfied out of the pro- 
perty bought, troubles the purchaser. The fact of the suit 
terminating by a judgement for a very small amount, com- 
pared with the extravagant claims in the petition, can in no 
manne¥ affect this conclusion. The law does not make the 
right to withhold payment depend on such a circumstance. 
If it did, it would have provided for the trouble produced by 
a judgement, and not for that occasioned by asuit. Had the 
case terminated by a decree in favor of Nelder, the influence 
of it on the present action would, in our opinion, be just the 
same. The law does not impose on the buyer the obligation 
of knowing how the suit will terminate. If it did, it would 
impose a very unreasonable obligation on him. ~ 
This brings us to the question which was fully and ably 
discussed on the ‘argument, whether the buyer can resist the 
payment of interest, even where he is troubled by asuit, when 
he has not deposited the money in court. 
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The first ground taken in opposition to his right to dose, 
rests on the position, that the case must be governed by the 
caericion: | Dupuy, decided at the last March term, we held, in relation 
A tender of to a purchase made under the old code, that the right of the 


money to the 


creditor, or in buyer to resist payment must be tested by the law under 4 4 


ae which he acquired the property. The point, however, was 


signment of it, not madein the argument of that cause. Now we enjoy the 
was not neces- 


sary to enable benefit of an ample discussion of it. The law, at the time of 


the debtor to 


suitihthia: pays the contract, we assume for the moment, did not oblige the 


ment of inter- debtor to pay interest on a certain contingency. The law, . 


est under the . ‘ ° 
provisions of a8 it now stands, we also assume, does oblige him to pay 


interest upon this contingency, unless he makes a deposite of 
the money in court. The subsequent provision, therefore, 
adds an obligation to the contract of the debtor, which the 
law did not impose at the time he entered intoit. It changes 
the agreement, and renders it more burthensome. It com- 
pels him to pay interest, where the law of the contract would 
not. This is widely different from a change in the remedy 

_ to epforce performance. It increases the obligation of one 
party, and augments the rights of the other. We expressed 
ourselves so fully on the power of the legislature to modify 
previous contracts. by subsequent laws, in the case of Sabatier 
et als. vs. their Creditors, that we have little to add to what. 
was there said. We think with the Supreme Court of the 
United States, that any law imposing conditions which were 
not in the contract at the time it was made, or dispensing with 
those that were, violates its obligation. The rule may seem, 
at first view, to he laid down broadly, but on reflection it will 
be found, that no other satisfies the constitution, or affords 
adequate protection against retrospective legislation. 6Mar. 
N. S.585. 8 Wheaton, 1. 

Immediately after the establishment of this court, in the 
year 1814, it was decided the buyer could not resist the 
payment of interest by reason of mortgages existing on his 
property, unless he had offered the money to the seller, and 
in case of his refusal to receive it, consigned it for his use. 





ROWLETT provisions of the Louisiana Code. In the suit of Thompson — ’ 3 
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3 Martin, 245. That decision was not followed, and in several 
cases which have arisen since, a different principle has been 
acted on. 6 Martin, 659. 8 Martin N. S.214. 1L. Rep. 81. 
» The case in 3 Martin was decided on the provisions found 


4 D. wethe French, and in the Roman law. By these systems of 


jurisprudence, where the property sold produced fruits, the 


: 4 _ buyer owed interest from the time of delivery, although a 


term had been given him for the payment. It is not sur- 
prising, therefore, that in these countries, where the *pur- 
chaser owed interest before the price could be demanded of 
him, he also owed interest when he retained the money in 
consequence of the incumbrances which affected the property; 
for the right to retain which the law gave him in the one 
ease, could not be stronger than that conferred on him by the 
terms of the contract in the other. Pothier, indeed, on the 
authority of Covarrurias, denies the buyer owes interest 
before the credit given for payment expires. But his opinion 
has not been adopted in France. Paillette, in his notes on 
1652 and 1653 articles of the Napoleon Code, examines 
the subject, and treats it with his accustomed learning. «The 
rule, he says, was otherwise, and the Napoleon Code has not 
changed it. He adds, as a corollary, from the obligation of 
the buyer to pay interest from the moment he enters into 
possession that, even in those cases where, by the terms of 
_ the contract, the buyer is authorized to retain the money 
until mortgages are removed, he still owes the interest. In 
support of this opinion, he cites several decisions of the 
tribunals of France. Manuel de Droit Frangais, Code Nap. 
arts. 1652, 1653. 

Our Civil Code required interpretation with reference to 
the laws of Spain, not those of France or Rome; and if, in 
any instance, that rule was departed from, it was the duty of 
the court to retrace its steps. It has done so; and now, on 
an attentive consideration of the authorities within our reach, 
we think it wisely retraced them. The Spanish law differed 
from the French on this subject. Where the object sold 
produced fruits, it gave interest from the time the money was 
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payable, and not before. Febrero states, that the buyer may _ 
retain the price until he is made secure against the threatened _ 
eviction, The author of the Curia Phillipica, thus laysdown _ 
the rule where the buyer reaps fruits from the property: a 


“En recompensa de ellos debe pagar al vendedor el interes 
precio re se la vendio, desde que se le debia pagar, hasta que * 
se le pague.” He should pay interest from the time he ought _ 
to have paid the price, until he does pay it. Curia Phillip, ~ 
lib. 2, cap. 2. no: 24. Febrero, p. 1, cap. 7, § 1, no. 44... 

By the rule established in the Civil Code, when ought the: 
buyer to pay the price? Not at the time the money is 
payable by contract if a suit is pending, but at the time that 
suit is determined, unless the seller chooses to give security. — 
If, on general principles, the soundness of the doctrine could 
be doubted, it surely cannot, in reference to the express terms 
of this contract. By them it was stipulated that the pur. — 
chaser should retain in his hands an amount equal to all — 
incumbrances. He certainly, therefore, ought not to pay — 
interest for failing to deposite money, when, by the words of 
the agreement, he was made the depository. C. Code, 360, 


pe! 


to | 


; art. 65. * ; ] 


A real tender having been made of the sum really due, the - 
plaintiff cannot have judgement for the costs. C. P. 415. 


It is, therefore, ordered, adjudged, and decreed, that the . ; 
judgement of the District Court be annulled, avoided, and | °°‘ 
reversed, and it is further ordered, and decreed, that the | pe 
plaintiff do recover of the defendant the sum of forty-eight __ Spx 
thousand dollars, but that the plaintiff pay costs in both | 
courts, . | E P a 

Grymes, for appellee. Slideli, for appellant. } to 
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LANFEAR vs. MAYOR ET AL. June, 1 
LANFEAR 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 08. 
MAYOR ET AL. 


e 


The ordinance of the Corporation of New-Orleans, which authorizes a sale, 
4 under the orders of the Mayor, of property which is suffered to remain’on 
> © the levée “for a longer time than the police regulations of the city permit, 
is not within the powers vested in the corporation, nor could such power 


be constitutionally conferred. 


~ -The corporation have a right to remove encumbrances on the levée at the 


expense of the proprietor. 


The defendants, by virtue of an ordinance of the City 
- Council, having caused to be sold a quantity of tile which the 
~ plaintiff had suffered to remain on the levée beyond the time 
permitted by the police regulations, this action was brought 
to recover its value, and from a judgement in favour of the 
plaintiff the defendants appealed. 


Porter, J., delivered the opinion of the court. 


An ordinance of the corporation of New-Orleans authorizes 
a sale, under the orders of the mayor, of all property which 
is suffered to remain on the levée for a longer time than the 
police regulations of the city permit. This case presents for 
decision the questions, whether a sale so made is within the 
_powers vested in the corporation? and if it be within these 
powers, whether they could be constitutionally conferred? 
The act of incorporation enables the mayor and aldermen _The ordi- 
; nance of the 
to make all by-laws and ordinances for the government of Corporation of 
the affairs of the city and the regulation of its police, with a which’ ooaiae 
proviso, that they shall not be in opposition to the provisions °° Page we 
contained in the constitution of the United States. The of the Mayor, 
power conferred by the city ordinance in question makes the = ‘we po i 
corporation judges and parties in the same cause, and enables wre - _ 
them to enforce a forfeiture and divest the owner of his levée for a 
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Reema et: property without trial in due course of law. We are of — 
__- opinion that no such power is conferred by the act of incorpo- 
manrer ration, and that none such could be constitutionally.conferred. 
DORSEY. The case on the argument was assimilated to the authorit 
ron. anes exercised by the corporation in removing nuisances, but they 
regulations of are in our judgement widely different. The power to abate 
reese, een a nuisance is shared by the city in common with individua 8. 
the dao ihe Itarises from necessity, and ceases with that necessity. The ~ 


corporation; officers of the corporation in this instance might have removed 
nor could suc . a 
power be con- the encumbrances on the levée at the expense of the pro- — 


stitutionally . prietor, and they could have resorted to the courts of justice 


The corpo: to recover these expenses and the fine imposed by their regu- 


rorey gage lations; but there was no necessity, nor had they any authority 


move encum- to proceed as they did in this case. 
brances at the 


expense of the ; 
— It is, therefore, ordered, adjudged, and decreed, that the ~ 


judgement of the Parish Court be affirmed with costs. 





Moreau, for appellants, Sterrett, for appellee. 





HARPER vs. DORSEY. 


APPEAL FROM. THE PARISH COURT OF NEW-ORLEANS. 
Martuews, J., delivered the opinion of the court. 


In this suit the plaintiff claims property, as described in his 
petition, by virtue of a purchase at a sale made by auction 
under certain ordinances of the city corporation. The 
property sued for was found in the possession of the defendant, 
who claims it as consignee of the owners. Judgement was 
rendered in his favor, from which the plaintiff appealed. 
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> ciples from that of Lanfear vs. The Mayor and Aldermen et 


® the decision made in that case to be in conformity with sound — wituuais. 
f. principles of law and equity. 


# judgement of the Parish Court be affirmed, with costs. 
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This case does not in any material respect differ in prin- >. 





al. decided during the present term of the court. We believe — 


It is, therefore, ordered, adjudged, and decreed, that the , 


Roselius, for appellant. Hennen, for appellee. 





TREPAGNIER vs. WILLIAMS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


‘Where the judgement of the court admits of two constructions, that will be 
adopted which the court should have rendered on the facts and law of the 


case. 


The facts are stated in the opinion of the court delivered 
by Porter, J. 


The petitioner complains that in a case where he was third 
possessor of property on which the defendant had a mortgage, a 
he abandoned the property to him, and that it was sold for Se 
his benefit. But that notwithstanding this abandonment, the 
defendant pretends he has obtained a personal judgement 
against the petitioner, and under this false pretext, has taken 
out a fiert facias, which he is about to execute on his pro- 
perty. He prays the execution may be enjoined. 

The defendant, by his answer, insisted he had a valid judge- 
ment against the plaintiff, but the court below thought other- 
wise and made'the injunction perpetual. 
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— = The obligations of the defendant were merely those of a 
—__. holder of property subject to mortgage, and there was no 

TREPAGHIER pretence to make him personally responsible. - The judge § j 

wWutums, who tried the cause, seemed to be of that opinion, and yet 

the manner in which his decree is drawn up affords some @ 
countenance to the claim of the defendant. It is in these. 
words: “the plaintiff has proved the signature of the drawe 
and .endorser of the note sued on; has exhibited the act.of 
mortgage, and a judgement against the mortgager. This, 
entitles him to judgement against the third possessor. It is #e 

_ therefore, ordered, that D. C. Williams do recover of the ™™ 
defendant Trepagnier, the sum of ten thousand dollars, with 
interest dntil paid, and costs of suit, and that the mortgaged 
property be sold to satisfy the same.” 

Where the It is our duty, in interpreting this judgement, to take the 
ee = whole together, and not make the rights of the parties depend Gy | 
mits of two on one clause of it. Viewed in this way, we think there i 
constructions, 
that will be a- cannot be a doubt of the intention of the court by_.which the 
rg wer poor decree wasmade. It isexpressly stated the plaintiff is entitled 
mae ol q —_ to judgement against the defendant ag third possessor, and * 
“a a — this conclusion we see, from an examination of the record, ig - 

in consonance with the facts proved in the case. The sub- 
sequent part of the decree, that the plaintiff should recover — 
from the defendant, the sum of ten thousand dollars, to be paid © 
by a sale of the mortgaged premises, it is true, admits of two ing 
constructions: the one, that the defendant is to be personally _ * 
responsible for the debt; the other, that the sale of the pros = J 
perty hypothecated should satisfy the judgement. If the facts ~ t } “ 
in the case authorized the first conclusion, the language of the = | 
decree would justify the court in adopting it. » But as,they ne ‘ : 
do not, the other would be preferred, even ifwe were without ff 
the declaration of the judge that the defendant was respon i 
sible as third possessor. Coupled, however, with that decla~ = | 
ration, the inference appears to us irresistible, that it was 0 q * 7 t 
intended to make the defendant personally responsible. © f : 
£ 





And so, we think, the plaintiff in that:suit understood, for.a Pgs 


long time, the decree. The judgement was rendered in je ' 





















OF THE STATE OF LOUISIANA: 
December, 1824. In May, 1825, the third possessor finding 


"property, abandoned and surrendered it. Upon which, the 
_ _. plaintiff accepted the abandonment and filed a petition that a 
- curator might be appointed to take charge of the premises 
and have them sold according to law. Ifhe understood then, 
oct he had a judgement personally against the defendant, we 
~ do not see whence he derived the idea that he was compelled 
_ +» todiscuss property which was in litigation. 
Qn the whole, we have no doubt on the case; and we feel 
constrained to add, that we see with regret in the whole pro- 
* ceeding, an attempt to take advantage of an inaccuracy in 
rendering a judgement, in order to wrest from the defendant 
* asum of ten thousand dollars, for which he never received 
eh _ one cent of consideration, contrary to the evident intention of 
_ # the decree, and in manifest violation of justice and equity. 


ak It is, therefore, ordered, adjudged, and decreed, that the 
2 judgement of the District Court be affirmed with costs. 





Hennen and Barton, for appellant. Grymes, for appellee. 
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ANDREWS ET AL. vs. JACOBS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where a change is made in the construction of a building, if the materials be 
’ ole furnished by the owner the change will be presumed to have been made 
" with his consent. — 


¥ ot we 
Paces A aipaeasat ae ’ 


The facts ate stated in the opinion of the court, detnmned 
sd Porrzr, J. 


_ ‘The petitioners state that they built for and delivered to 
the defendant a house, and that their’;work and Jabour were 
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1832. 
several persons to have conflicting claims on the mortgagzed ada 














CABeS‘IN THE SUPREME COURT 
‘Eastens Dis. worth five hundred and forty-six dollars and sixty-nine cents, 


er of which sum they have only received one hundred and thirty: 
ein five. dollars, leaving a balance still due them of four ye 
pens ; ex’r. and eleven dollars and sixty-nine cents. 
The answer denies that the defendant ever envied into : 

. any engagement whatever with Foult. It admits a contraet 

with Andrews, but alleges it was for a specific sum, viz..two 

hundred dollars, Sf 

The court of the first instance, by its judgement, sustained, 

the allegations of the plaintitls, and the defendant specie 

aaa ape be From the evidence before us we cannot say it erred. It is ” 
in the con- proved indeed the plaintiffs agreed to build a house for twat * 
Dulldine, io? hundred'dollars; but it is also proved the house really built 
— by was of larger dimensions and of better construction. As the 
the owner the materials were furnished by the defendant, the judge belo 
a ae ve justly inferred the change was made by his consent, and the 
fave been increased value was in our opinion correctly based on the 


made with his 
consent. evidence offered. LL. C. 2735. ba 
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It is, therefore, ordered, adjudged, and decreed, that the . 
judgement of the District Court be affirmed, with costs. =i 4 








Maybin, for appellant. Preston, for appellees. 








LAINHART vs. DIXON’S EXECUTOR. 


APPEAL FROM THE COURT OF PROBATES OF THE PARISH OF ORLEANS. 





Courts of Probates are ratione materia without jurisdiction in cases of claims 
of an estate, except those against another estate, or a person ony, 
suable in such courts. 1 


The facts are stated in the opinion of the court, delivered 7 
by Martin, J- 
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OF ‘THE STATE OF me 
-The plaintiff sought for remuneration for personal services, ae Dn. 


> fora horse of his lost through the negligence of the testator, Few cnn 
and for an engine. es 0 
' The defendants pleaded the general issue and prescription; >™on’s 79 ax'R, 
but admitted that a contract of partnership existed between 
the plaintiff and the testator, for the purpose of watering the 
streets of New-Orleans, with a hydraulic vibratory engine, 
invented by the plaintiff, and averred that the testator made 
an advance of six hundred dollars, for one-half of which the 
‘plaintiff is liable, and through the plaintiffs neglect to 
“pet form his engagements, the testator sustained a loss and 
expensesto the amount of one thousand dollars, and his < 
estate has a claiii*of one thousand dollars, as-a penalty # 
under an article of the contract; they further pleaded, that 
the testator, in consequence of his having been the plaintiff’s 
bail in one of the courts of Pennsylvania, was compelled to 
pay two hundred and twenty-seven dollars and thirteen cénts: 
All which, they pleaded in compensation and reconvention. 
The Court of Probates was of opinion the evidence 
established the plaintiff's claim for personal service against 
the partnership for four hundred dollars, for one-half of which 
the estate was liable; that neither the claim for the loss of 
| the horse, nor that for the value of the engine, was substan- 
tiated; that the defendants had proved the payment made by 
the testator as the plaintiff’s bail of two hundred: and twenty- 
seven dollars and thirteen cents, and deducting therefrom the 









Pe PUREE TIE hg 


oe re panel eager nate son 





ae) * sum due for personal services, gave judgement in recon- 
es , + vention for twenty-seven dollars and thirteen cents. The 
| plaintiff appealed. 


His counsel has not raised any question of law in this court, 
_*“ but has contended the evidence fully supports his claim. 
| ° . The defendant’s counsel has urged that, it appearing the 
parties were partners, the plaintiff could only recover on a 
balance appearing in his favor on a settlement of the part- 
} _—_‘- nership concerns, &c. But as he has not prayed for the 
"amendment of the judgement in his favor, we have not 
4) attended to his argument in this respect nor that on the 
} prescription. 
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gy — A consideration of the evidence has led us to the conclusion 
’__ that the Court of Probates did not mistake the evidence; but 
we are of opinion he erred in giving judgement on the plea 





FOX 
vs. 


BEBEE. jn reconvention in favor of the defendant for the balance 


Probe outs of which appeared due tothe estate .Courts of Probates being 


aegnhianen ratione materia, without jurisdiction in cases of claims of an 
risdiction in estate, except those against another estate, or a person 
cases of claims ‘ 

of anestate,ex- €xpressly suable in such courts. 

cept those a- r 
gainst another 


estate, or a Jt is, therefore, ordered, adjudged, and decreed, that there — 


person ex- e : : , 
pressly suable be judgement in favor of the defendants with costs in the 


in such courts. Conrt of Probates, they paying costs in this court, saving, 
however, their right to the part of his claim not allowed in 
compensation or reconvention, in deduction as an offset to the 
plaintiffs demand. 


M‘Caleb, for appellant. Maybin, for appellee. 
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FOX vs. BEBEE. 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


The want of an amicable demand must be specially pleaded in limine lites. 


In this case the defendant put in an answer to the merits, 
and subsequently thereto pleaded the want of an amicable. 
demand. On the merits there was a verdict and judgement 
for the plaintiff, and the defendant appealed. 
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OF THE STATE OF LOUISIANA. 


Porter, J., delivered the opinion of the court. 


: 


. The sole question which this case presents relates to the 

‘} __ costs. No amicable demand is proved, but the plaintiff insists ‘» 

7 the defendant cannot profit by this omission, because he has 

failed to plead the exception in proper time and manner. > 
“sq he We have decided this objection must be pleaded specially. 

ah It is now said, a plea of this kind is neither a dilatory, decli- 
flatory, or a peremptory exception; and, therefore, a general 
| denial is sufficient, as the Code of Practice only requires the 
~ | exceptions already named to be specially set out. 
a The Code of Practice does certainly confine exceptions to 
| dilatory, declinatory and peremptory, at least it enumerates 
no others; and it also provides that when the defendant 
answers to the merits, it is sufficient to deny generally. Code 
Prac. 323, 331. 

Although a plea which denies an veniealls demand, neither 
delays the suit, declines the jurisdiction, nor operates as a bar 
to the action, still it bears less resemblance to a defence on the 
merits. The court must, therefore, bring it within the rules 
applicable to those matters to which it bears the closest ° 
analogy. | , . 

Believing it to have a very near connexion with, and close The want of 
_ resemblance to exceptions which tend to embarrass, though demand. mus 
they do not deny the right to recover, and to be totally foreign be plead ——— 
to the merits, we think it should be specially pleaded, and in tne bite. 
y  limine lites. 
This not having been done in the case before us, 























It is, ordered, adjudged, and decreed, that the judgement 
of the Parish Court be affirmed with costs. 


Nixon, for appellant. Roselius, for appellee. 
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June, 1832. 


DAVID 
vs. 
ELOI ET AL. 


CASES IN THE SUPREME COURT 


DAVID vs. ELQI ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


In an ‘action against a firm, when it is pleaded as an exception that all the 
members are not made parties, the party making the exception must set out 
all the members who compose it. 


The obligations of a joint owner of a vessel are more real than personal, an@ 
depend on the amount of interest he has in the vessel, not on an obligation, 
in solido, as joint owner, whether he is bound for the whole amount of the 
debt contracted by the master 


The bare circumstance of persons being joint owners of a boat does not make 
them responsible, in solido; but if they are associated together, for the pur- 


pose of carrying personal goods for freight or hire, they are responsible 


jointly and severally. 4 


Parties trading together are bound by the character in which their acts pre- 


sent them to the world. 


The facts are stated in the opinion of the court delivered 


by Porter, J. 


The defendants are charged in the petition to be jointly and 
severally responsible to the plaintiff for various. articles fur. 


nished to the steamboat Stranger, on the ground that they 


were owners of the boat, and connected in a commercial 
partnership “in the ownership of said steamboat, and for 
carrying personal property therein for freight and hire; the 


said steamboat being employed in the transportation of all. 


such freight or passengers as might offer to be transported or 
carried therein.” , 

To this demand two principal grounds of defence have been 
relied on. The first, as to the regularity of the proceedings; 
the second, as to the extent of the responsibility of the defen- 
dants as owners of the boat. 
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OF THE STATE OF LOUISIANA. 


I. It was pleaded in the court below, that the plaintiff “must Easreen Dis. 
make all the joint owners of the steamboat parties to the suit.” a 
If the principle invoked by petitioner, be true, and joint —_ ‘ 
owners of a steamboat are to be considered as partners in’a "Lorer ar. 
commercial firm, then there can be no doubt all must be made __™ 2” action 
defendants. But as the names of the members of the firm when itis bev 
are presumed to be more within the knowledge of the copart- prs wat that all 
ners than of a stranger who deals with them, it is required, ~~ —_—. 
when an exception of this kind is relied on,.that the party parties, the 


making it should set out all the persons who compose the firm. ae Y oe 


It-often happens that partners are latent, or what are com- Tt, St out 
monly sleeping partners. No one knows them but those with bers who com- 
whom they are are associated. Were the rule otherwise, >” = 
the exception might be repeated again and again, and the 
progress of the suit delayed. In this case the defendants did 

not state the names of the other owners of the boat, and their 
neglect to do so, is not in our opinion cured by their showing 
there was evidence of public record by which the plaintiff 
might have obtained a knowledge of all those who owned the 

boat. The plaintiff had a right to require such a special alle- 
gation of their names as would have precluded the defendants 

from renewing the objection. 

On the merits the defendants have relied on the case of 
Kimbal vs. Blanc et al. as deciding the question now at issue 
between the parties. The plaintiff insists, the present suit 
offers distinct and different grounds for consideration, which 
take it out of the authority of that decision; and the correct- 
ness of the decision itself has been impugned, and the prin- 
ciples on which it was rendered have been very freely and 


_ satisfactorily examined. 


In the opinion delivered in that case, the court took occa- 
sion to say, that as to the law previous to the adoption of the 
Louisiana Code we were not left in doubt, since the decision in 
the suit of Carrol vs. Waters. It was there settled joint owners 
of steamboats were only responsible for their virile share. 

That case was decided on the definition given in the Code 
of Louisiana of a particular partnership, and it is so expressly 
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Eastern Dis. stated in the opinion. The majority of the court being unable 


June, 1832. 





pavip ~— off a. steamboat, and the joint owners of a house or of a plan- 
0S. 


xioretat. tation. It isan association which relates to a specified thing, 
and to the use to be derived therefrom. C. Code,390,art. 12, 

The correctness of the construction was supposed to he for- 

tified by a reference to the rules prevailing in the greater 

number of commercial countries in relation to the responsi- 

bility of joint owners. And soitappearstobe. For afterall 

that has been said on the argument of this cause, it is quite 

clear they are not responsible in solido, as they were in the 

Roman law. By. the statutes of the majority of the com. 

mercial nations of Europe, owners of vessels are discharged 

from all responsibility by surrendering their interest in them. 

This court does not profess to understand, how the part owner 

of aship who can free himself from responsibility for a debt 

which may be ten times as great as his share in the vessel, .by 

abandoning that share to the creditor, can be considered as 

The obliga- personally responsible in solido for the whole debt. It thinks 


tions of a joint with Emerigen, that his obligation is more real than personal; 
owner of a ves- 


sel are more and that it depends on the amount of interest he has in the 
real than per- — ; : Bs ; 
sonal, and de- vessel, not on an obligation in solido as joint owner, whether 
pend on the @ 6 is hound for the whole amountof a debt contracted by the 


mount of inter- 

- he 2-4 “" master. Emerigen, Traite des Assurances, vol. 2, 454. . 

on an obliga- It remains to consider whether a change has been made in 
tion in solide +he law as it stood previous to the adoption of the late amend- 


as joint owner, 

whether he is ments to our code. 

bound for the Y anid wisi 
whole amount By the 2796th article of the Louisiana Code, it is provided 


pi A yoo that an association for the purpose of carrying personal pro- 


the master. —_ perty for hire in ships and other vessels, is a commercial part- 
The bare cir- 


cumstance of Bership. In the case of Kimball vs. Blanc, we decided that 


rsons bein : inv iol 
lataieutis ‘&. the bare circumstance of persons being joint owners of a boat 


aboat doesnot did not make them responsible in. solido, and this is still the 
makethemre- . ., io0i 

sponsible in sq, Opinion of the court; because men may become joint owners 
ldo. But if of a boat for other purposes than carrying personal property 


they are asso- 


ciatedtogether for hire. She may be bought on speculation with an intention 
for the purpose : 2 ‘ She 7 
of carrying Of selling her again. She may, as was said in the opinion 


then, as they are now, to distinguish between the joint owners 
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delivered in the case of Kimball vs. Blanc, be chartered out, Eastern Dis. 
and while she remains joint property never be used to carry Breer nl , 
| _ goods. In these and other cases which may be supposed, there ~— 
}| __ isno association for transporting personal property for hires stor er at. 
|} _ From the argument in this cause, we suppose it has been gs a 
1 understood, the court in the case alluded to settled the prin- hize, a are 
| _ ciple that joint owners who used the boat in carrying the goods jonedyand pa 
for hire, were not responsible in solido. The general rea- Vly: 
soning in that opinion, which went further than was necessary 
for a decision of the case, may have furnished some grounds 
for that belief, but nothing was further from our intention; so 
far from it,a contrary intimation was thrown out. It was there 
said “owners would perhaps be bound in solido, if they held 
themselves out to the community as partners in the carrying 
trade, but the bare circumstance of their being joint owners 2 
cannot have that effect.” The case of Kimball vs. Blanc, 
came before the court on a judgement which confirmed one 
by default. No evidence appeared on record. Errors of law 
were assigned, and the case presented on the allegations in the 
petition. In examining them, in order to ascertain whether 
i they justified the decree of the inferior court, we found it stated 
that the defendants were joint owners of a boat, and as such, 
responsible in solido for disbursements and advances made by 
the petitioner for the use of the boat... Under*such an alle- 
gation, evidence could not have been legally given in the 
| absence-of the defendant, that there was a responsibility in 
consequence of the owners having used the boat in carrying 
personal goods forhire. So that the naked question was pre- 
sented to the court, whether joint owners of a boat, as such, 
were bound in solido. We thought not, and of the correctness 
of our conclusion we entertain no.doubt, the case being abso- 
lutely destitute of either allegation or proof of the only cir- 
cumstance which could make joint owners of a ship responsible 
jointly and severally. e 
The remaining question is, whether the association in this 
instance, was for the purpose of carrying personal goods for 
hire.. There is no evidence the owners made any formal 
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rag Dis. agreement t that effect, but itis proved they did use the boat 
+.» for that purpose, and that the debt was contracted for her 


pavio _ supplies while engaged in that trade. The general rule we 
ented ax. “understand to be, that parties trading together, are bound by 
Parties tra- the character in which theiracts present them to the world, 


pong Ans by no matter what may be the agreement between themselves, 


the character Jf two or more entered ito partnership for a plantation,and _ 


in which their 
a afterwards bought and sold merchandise, they would be 


oe as * pound én*solido to those who contracted with them in relation 
to the business they were actually engaged in. This point 
was decided in the case of Jackson et als. vs. Porter, 8 Martin, 
N.S. 200. In this instance, as the defendants employed the 


boat in carrymg personal goods for hire, they must be con- 


sidered as associated for that purpose, and in virtue of that _ 


association they are bound jointly and severally. Whether 
they first enter into partnership to carry goods for hire, and 
then buy a vessel to enable them to do so, or commence by 
buying the vessel and then carry goods ~ pmo their obli- 
gations appear tous the same. © 


{Judgement amended on the 10th. . Vide minutes of that day.) 


“It is ordered, adjudged, and decreed, that the judgement 
of the Distric®Court be annulled, avoided, and reversed, and 


that the plaintiff have judgement against the defendants: 
Baptiste Eloi and Elisé Rillieux, for the sum of seven hundred: 


and seventy-six dollars and nineteen cents, for articles fur- 
nished whilst he was partner, the appellee paying the costs of 
the appeal, those of the court below to be borne by the 
appellants.” 


Duncan and Roselius, for appellants. Stidell, for appellee, 
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THE STATE vs. JUDGE LEWIS. 
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tr r THE STATE 
Cases submitted to the discretion of a judge or court, are submitted to his os. 


legal discretion, and from his exercise thereof an appeal may be taken. 


"The facts are stated in the opinion of the court, delivered 
by Marti, J. 3 sia : 
The judge being required to sign a bill of exceptions 
which had been tendered to him during the trial of a cause, 
or to show cause, &c., made the following answer: “The 
court was of opinion that the matter set forth in the bill of 
exceptions, could not be reviewed on an appeal.” 
The case was this: The defendants, sued for the price of a 
tract of land, resisted the claim on the ground of danger of 
eviction from an outstanding title in a third person. Judge- 
ment was given against them; but a stay of execution was 
decreed till a bond with security be given’for the indemni- 
fication of the defendants. A bond having been filed, the 
defendants filed exceptions to the sufficiency of the sureties. 
An issue being taken thereon, the defendant’s counsel intro- 
duced witnesses, the depositions of whom he required to be 
taken down. This. being objected to and the objection 
sustained, the bill of exceptions mentioned if the writ of 
mandamus was presented for the signature of the judge, 
which was refused. 
Very soon after the establishment of this court, the 
question, whether it could sustain an appeal from the refusal 
of a continuance—the allowance or denial of which is 
admitted a matter in the discretion of the court, Broussard vs. 
Trahan’s Heirs, 3 Martin, '725—time was taken for conside- Clann ail 
ration, and the question was afterwards solved in the affirma- mitted to the 


tive, in the following year. 4 Jd. : pavers of a 
We have since made a similar decision in; regard to the bP egal dis- 
discretion of courts in granting or refusing new trials. cretion, - 


Cases submitted to the discretion of a judge or court, are nat yom 8 


submitted to his legal discretion. In the exercise of this a fy aa 


* 


© JUDGE LEWIS.” - 
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oo ew discretion, he is as subject to error as. in any other parts of 





OGDEN 


his duty, and his errors are equally fatal to the suitor. We 
are not. dissatisfied with the decisions which leave. this 


vs. : 
rower. discretion a proper subject of examination in this tribunal, 


A mandate ought, therefore, to issue directing the ite: 
sign the bill of exceptions. 


Seghers, for applicant. Slidell, for defendant. 





OGDEN vs. FOWLER. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The prescription of one year to the action of workmen, laborers and ser- 
vants, for their wages, is not applicable to the owners of cotton presses. 


This was an action to recover a sum of money, alleged 
to be due for work and labor, and materials, found in re- 
pressing and draying of cotton, to which the defendant op- 
posed the prescription of one year, and set up a claim in 
reconvention: 

The court a qua was of opinion that the plea of prescrip- 
tion did not apply, and on the merits gave judgement for the 
plaintiff, from which the defendant appealed. 


M‘Caleb, for appellant, urged: 


1. That the whole claim of the plaintiff was barred by 
the prescription of one year, and cited €. C. art. 3499. 

2. We have under our law four prescriptions of debts, 
one, three, five and ten years. The court may scrutinize 
the provisions of these prescriptions, and it will be found 
that the present can be comprehended in none but that of 


one year. 
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claim of a depository; or bailee for hire, such as the owner 
of a cotton press. Mere day laborers and domestics he con- 
tended, could only be within its scope. The reason of this 
short prescription he urged was -dbvious.° Persons’of this 
class usually received payment in small ‘sums, for which 
receipts were seldom taken, their necessities being stich, that 
their services were paid for as soon as rendered. While 
owners of cotton presses wielded a large capital, and from 
the nature of their business, their accounts could seldom be 
made up until the end of the season. He cited — on 
Obligations, no. 683. 


M. ARTIN, J., delivered the.opinion of the court. 


The plaintiff claims a sum of eight hundred and forty-four 
dollars, for work and labor, in repressing a. number of bales 
of cotton of defendant’s, and for. baling. and rope furnished 
him. The general issue is pleaded, and there is a claim in 
reconvention for three thousand five hundred and eighty- 
eight dollars, for injury to the cotton of the defendant, through 
the plaintiff’s negligence, for injury done to. the defendant’s 
cotton by the plaintiff; and for a number of bales stored with 
the plaintiff which he did not return. preitan has also 
been pleaded. 

The plaintiff had A i and the defendant appealed. 
* The defendant’s counsel has contended in this court, that 
the court erred in disallowing the plea of poe and 
the claim in reconvention. © 

The plaintiff’s counsel lias urged, that the articles 3499 
and 3450 of the Civil Code, are not applicable to the present 
case, and that there is not the slightest evidence to support the 
defendant’s extravagant claim in the plea of reconvention. 

By the code, the action of workmen, laborers and ser- 
vants, for the payment of their wages, is prescribed by the 
lapse of one year. 


‘15 
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Easters Dis. Owners of cotton presses are neither workmen, servants nor 3 
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——— laborers. They procure warehouses, presses, and drays; 
raLoIRE they receive cotton on storage, and when desired, repress or 
xacoste. otherwise fit it for shipment and convey it to the shipping. 

The prescrip- For this purpose, they employ workmen, laborers and 


tion of one 


year to the ac- servants; their remuneration is compounded. of the wages 


tion of work- 


men, laborers they pay to these people, the hire of their yards and ware- 
and servants, houses, the use.of their presses, their drays, horses and dri 
or their wages . , 
io ae B93 vers, and the value of the baling rope and thread they use, 
owners of cot- Lhe,code in the article cited, speaks only of the action of 
tpn presses. such workmen, laborers and servants, as contract for their 
wages, directly with the persons who employ them. We 
think the plea of prescription was properly disallowed. 
The second part of the defence turns entirely on a question 
of fact, the first judge thought the claim in reconvention 


was not supported by the evidence, and it does not appear = |. 


to us that he erred. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court, be affirmed, with costs. 





LALOIRE vs. LACOSTE. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The term “notoriously insane,” means that the insanity was generally known 

. to the persons who saw and conversed with the party. When this proof is 
given, it then behooves the person claiming benefit from the contract, to 
show that it was made during a lucid interval. 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 


The plaintiff, as curator of one Dreux, who has been inter- 
dicted by reason of his insanity, brings this action to set 
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- aside;“and annul ‘a’ sale “for'slaves, made’ by'the interdicted, | 
s far back as the year 1817, and to recover monéy which ————= 
the defendant” borrowed from ‘him in 1813,"and'which; not “Tg” 
withstanding a ‘receipt for the money ‘bythe interdicted, enna 
the plaintiff avers is still due. “' 

“There was judgement for defendant in “the ‘court of the 
se instance, and the plaintiff appédled. : 

"The law requires, in order to annul an alienation, made 
before the sentence of interdiction is pronounced, that the 
party making it, should be notoriously insane, and ‘by a Pe 
“notoriously” we are informed is meant that the insanity Was insane,”means 
generally known by the persons who saw and conversed with tin Coe 
the party. When this proof is given, it then behooves the 'Y. er 
person claiming benefit from the contract, to-show that it who saw, and 


conversed 





: was made during a lucid interval. Louisiana Code, 395, with the pasty. 
7. 1781, § 3, 9. sate one 
a “se : 


In this case the proof is contradictory as to the general 1 | ‘™ ws 
insanity, and totally defective as to its notoriety. We see no person claim- 


ground for setting aside the judgement of the court of the me, neemen 
first instance. waa, “ show 
a was 


made during a 


It is therefore ordered, adjudged, and decreed, that it be lucid interval 
affirmed, with costs. 


o- 


Seghers, for appellant. Grymes, for appellee. 





GOURJON vs. CUCULLU, 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 
An agreement for the price of services does not preclude proof of their value. 


A broker who undertakes to sell slaves for a certain commission on the 
aggregate amount of sales, can claim none on the value of slaves which 
remain unsold and are returned. 


The petition set forth that the plaintiff undertook to sell for 
the defendant a’ number of slaves, for which the latter agreed 
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Etienne Dis. to pay: him a commission of two per centum on the 
——---—- amount of sales... That a large number was placed, in hig 
— hands, a part of which was sold, and the remainder-returned, 
cocutv. ~ The petition further set forth, that for his care, trouble and 
brokerage, the plaintiff was entitled to a commission of two 
| per centum on the price of the slaves sold, and of one per th 
centum on the value of those unsold and returned, ab. 
To this action the defendant pleaded the general ines enh ; 
on the trial of the cause took a bill of exceptions to the opinion 
of the judge a quo, in permitting the plaintiff to prorel by 
witnesses, the value of his services. 
From a judgement in favor of the plaintiff for the niall 1 
amount claimed, the defendant appealed. ' : i j 









Sane 
apligin ta 


eee cieea crete nt res 
a 


_De Armas, for appellant, made the following points: - 


1. The judge a quo erred in permitting the examination of . | J 
witnesses on the quantum meruit, because in the petition the ee | 
plaintiff relied on a special agreement. - om J 

2. Ifthe examination of witnesses on the quantum meruit 
| was properly granted, the judge erred in giving judgement for 
! commissions on negroes sold by plaintiff as broker, sold by Ld 

other brokers, and for negroes remaining unsold. : 7 
3. The plaintiff could recover but on two grounds: on a 7 
‘special contract, or on a quantum meruit. If on the special 
contract, it ought to have been produced or accounted for. 
If on the quantum meruit, the judgement ought to have been t 
given but on the price of the negroes actually sold. 4 i 








Morphy, contra. 


The allegation of an agreement made for services, does not 
preclude the proof of their value. 8 Martin’s Rep. p. 402. 


f 
tq 
3 id. N.S. 286. 4id.N. S. 178. , i 


“<zan,nrnewegseso.s-™ eg» ® 


_ The plaintiff alleges he undertook to attend to the sale of a 
cargo of slaves, received by the plaintiffon an agreement that 


Martn, J., delivered the opinion of the court. cae j 


















supposed value of the slaves returned. 
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he should receive @ commission of two-per centum:on the Pasmsns Ss. 
pggregate amount of the sales. He claimed said commission, ——————. 
and one of one per centum on the value-of the slaves unsold a 
and returned to the defendant, and a trifling sum for necessary cvcutav. 
advances made for the slaves. He had judgement for his 

whole claim, and the defendant appealed. 

At the trial, his counsel objected to the introduction of evi- 
dence on the quantum meruit. His objection was overruled, 
and he took a bill of exceptions, 

The plaintiff’s counsel has shown, that in the case of Gilly —_ An agree- 
et al. vs. Henry, 8 Martin, 402, we held that an agreement for ME Pens 
the price of services does not preclude evidence of their value; es cariieat 
in Boyd et al. vs. Howard, 3 id. NV. S286, thatthe valueof Sf their value. 
goods may be proved without a count on a quantum nabbant. 

Same case, 4 id. N.S. 178. It is therefore clear the parish 

judge did not err in admitting the evidence. . 

» The defendant’s counsel then contended that the parish 
judge erred in giving judgement for commissions on’slaves . 
sold by other brokers than the plaintiff, and half commission 
on slaves unsold and returned to the defendant. 

The testimony shows the whole cargo was placed under the 
care and management of the plaintiff. It is shown that those 
who thus take charge of slaves in this way, and attend to the 
sales, receive a commission of five per centum, and those who 
attend to the sales only, two per centum.. The plaintiff 
employed and paid with the consent of the defendant, a person 
to assist him in the care and sale of the slaves. . The plaintiff, 
as the parish judge has concluded, could not by occasion- 
ally selling slaves himself, deprive him of or reduce his.com-' 
mission. But we think the judge erred in allowing any 4 prokerwho 
commission for unsold slaves returned. The petition states u2dertakes to 


sell slaves oe 


an agreement for a commission for the care and sale of the a certain com- 
mission on the 


slaves, of two per centum on the aggregate amount Of the aggregate _a- 
sales. He therefore cannot claim any ‘commission on the pyar 
value of unsold slaves. on the value of 

slaves which 


- The defendant is consequently entitled to a deduction of remain unsold 
ninety dollars, the commission on nine thousand dollars, the og — oe 
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CASES IN’ THE’ SUPREME COURT 

vIt is therefore, ordered, adjudged, and decreed, that the 
=< judgement of the Parish Court be annulled, avoidedjand, — 
reversed, and that there be judgement for the plaintiff for four 
hundred and 25 TR URC P RRR 
he paying them in this. ibaa: 


ee 
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BARFIELD vs. HEWLETT. ‘ 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
: 484 
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Where a commission was directed to any justice of the peace, and his official 
character certified by the clerk, and this certificate attested by the chairman 
of the court as being in due form, the deposition was held to be inadmissible, 

The private seal of a justice is only required in regard to depositions taken ip 
the state. 


Spey, le er “s 
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Where the instrument is executed out of the state, the presumption is, that 
the witnesses reside there, and in such a case, the handwriting of the party 
may be proved. 


Pate 6 Be a eo 
IS RRO ELE 


The purchaser of a slave at auction acquires no title, if his vendor be without - 
authority to sell. : Be 


4 


ee lUr fF hlUl(<it 3s) Olli! COU 


The facts are stated in the opinion/of the court, delivered 
by Mart, J. 





- To the claim of the plaintiff for two slaves.in the po | 
session of the defendant, and the price of one whohaddieds | | 
the latter pleaded the general issue and a purchase in good = || 
faith. There was judgement against him; he appealed, and 
the case was remanded on account of some.irregularity. § | 
6 Martin, N. S.'78. He is now appellant of the second 


_ judgement, an amendment of which is asked by the plaintiff} | 


who prays to be allowed the value of the deceased slave, and 
the hire or wages of the other two from the time they cane 
to the defendant’s possession. 





















OF ‘THE STATE OF LOUISIANA. * ie 
Our attention has been: first drawn to three bills' of Basra Dis 


exceptions. . The first was taken’ by: the plaintiff to the —_——__ 
rejection’of several depositions, on the:ground of the absence “874 
of legal evidence of the official character of ‘the person who _mewxerr. 


Where a com- 


had executed the commission. It was directed:to any justice mission was di- 
of the peace, in commission in the state of Tennessee. The pore poi 3 
clerk of the county court of Rutherford, certified the official peace, and his 
x 3 s official charac- 

capacity of the person executing the commission, and ‘the tercertified by 
chairman of the court attested that the certificate was in {Re “lerk, and 
due form. This was an attempt to authenticate a document Fre me 
which was not a record or any judicial proceeding ofja court the court asbe- 
of one of the states, under the act of Congress; 1790; che 11. a. the > 
We think the depositions were properly rejected.» position | was 
_,-The next was taken by the-defendant to the admission in admissible. 
evidence of depositions, to the reading of which he objected 
that the witnesses were not sworn according to law, and for 
want of the use of the justice’s private seal. 

The justice certified the depositions were sworn to and The private 
signed before him. The use of a justice’s private seal is, poe 


indeed, required by the article 433. of the Code of Practice; Neadiiies ~ 


' but this is only in regard to depositions taken in the state: ms & 
e. : 


Of such depositions the code treats ex professo in the articles 
from 425 to 435, exclusively.. The code, afterwards treats 
equally ex professo of commissions taken out of the state. In 
articles 438 and 439, provisions applicable to commissions 
executed in and out of the state, are stated. 

The third is taken by the defendant to the proof of Har- 
raldson’s signature, at the foot of an agreement annexed to 
one of the depositions, on the ground that there appeared 
the signature of two witnesses to the instrument, and. the 
absence of their testimony was unaccounted for, nor their 


mak Where th 
hand writing proved. MEP nccent  ¢ 
The instrument was execuied out of the state. In sucha ——. > 
case, the presumption iis the witnesses reside’ there, and in presumption i 
at the wit- 


the present case, there is evidence of their residence abroad. nesses reside 


There, then, would be danger to send the instrument for eS ae 


‘their inspection, and the handwriting of the party may be handwriting of 


proved. 7 Martin, 69. 12 id. 539. eat ce: 
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EasrensDis. .° The signature of Harraldson being fully proved, the 
Jun’, 182. defendant objected: to'the reading of the document, on. the 





a ground that the signature of the witnesses was not, and the 9 


newnerr. instrument being ordered to be read, the court declaring 
itself satisfied that the signatures of the witnesses were duly 
proven, the defendant took a bill of exceptions. We think 
the judge was correct in concluding the handwriting of ~ 
witnesses was fully proved. 
The judge did not, therefore, err in allowing the reading 
~ of the agreement. 

The purcha- Qn the merits, the plaintiff se his title, and it was 
at. fa a admitted the defendant purchased the slaves at auction, and 
= no title, took Harraldson’s bill of sale. The slaves had been delivered 
pcm yee by ‘the plaintiff to Harraldson, under a written agreement 

that he should bring them to Louisiana and hire them for 
the plaintiff, tik the arrival of the latter in Attakapas ‘or 
Opelousas. Harraldson brought them to New-Orleans, 
where he publicly offered them for sale, and finally put them 
at auction. 

It is.clear the defendant acquired no title, his vendor 
having none himself, nor any authority to convey any. The 
plaintiff has endeavored to present to us evidence of the 
defendant’s bad faith, in his neglect to call on his vendor to 
produce a written title or authority, as slaves cannot be 
bought in this state but by a written act. It is otherwise in 
other states and countries. Bad faith is not to be presumed, 
and evidence of it does not result from the neglect of calling 
on a vendor for his title. 

' Were the deceased slave. alive, the surrender of her is all 
the «plaintiff could expect from the defendant. Her re 


has rendered that impossible. 


It is, therefore, ordered, adjudged, and decreed, that the. 
judgement of the District Court ‘be affirmed with costs. 


Grymes, for appellant. ‘ Egnew, for appellee. 
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APPEAL FROM THE COURT oF THE FilsT DISTRICT. 

Irrelevant evidence can do no injury, and the admission of it will not entitle - 

"a party to have the cause remanded. But if a party be deceived by an 

finexpected piece of evidence which he could have contradicted had he 

been aware of its intended introduction, he wil ted toa new til on 
the score of surprise. 


Inanaction for work and labor, where the parties are at issueon the question, 
_ whether the plaintiff has been fully paid according to. contract, or the value 
of his work, the defendant may give in evidence the award of arhiirutors, 

to.show the value of the work, although it be neither pleaded in (he aaswer 
. nor notified to the plaintiff. 


a 
itis not an objection to a synalagmatic contract, that it is not made ins as 


many originals as there are parties. 


The party who puts the initials of his name gives a kind of approbation to the 


instrument on which he writes them. 


The endorsements made by a party in possession of a document are evidence 
against him, unless he shows them to have been made with the consent of 
the party against whom he wishes to use them. 


This was an action to recover the value of work and labor 
done, the amount of which was set forth in a detailed account 
annexed to the petition. The defendant, it his answer, ad- 
mitted that he had @mployed the plaintiff to do certain work 
for a specified sum, and in’ conformity to a written contract 
signed by both parties. That some extra work was alsd agreed 
upon and endorsed on the back of the contract, but averred, 
that for the extra work, as well as that contemplated ta 
contract, the plaintiff had been fully paid. 

It appeared that previous to the institution of the suit the 
parties had entered into a written'consent to refer the matter 
in dispute to the decision of arbitrators, who differed in their 
16 
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cause the defendant offered in evidence this consent, which 
was opposed by the plaintiff; on the ground of irrelevancy, it 
not having been pleaded by the defendant, nor in any manner 
notified to the plaintiff. The objection was overruled, the 
document read in evidence, and the plaintiff took a bill of 
exceptions. The defendant also offered in evidence the con- 
tract between the parties, which was objected to by the 
plaintiff on the grounds: 1. That it was not signed by the 
plaintiff, except with his initials. 2. That it was not made 
double, and had been all the time in the hands of the defen- 
dant. 3. That reference was madeinsaid paper to a design 
presénted by the plaintiff to the defendant, and which was 
not exhibited in court. 4. That additions had been made 
to said contract in the handwriting of the defendant and 
endorsed on the’same. These objections were overruled, the 
contract read in evidence, anda bill of exceptions taken. 
On the merits the court a qua gave judgement for the oc 
dant, and the plaintiff appealed. 


Mart, J., delivered the opinion of the court. 


To an action for work and labor done by the plaintiff and 
his apprentice, and materials furnished, on a quantum meruit, 
according to an account annexed to the petition, the defen- 
dant pleaded the general issue, and that the plaintiff under- 
took to do certain works for the defendant for six hundred 
dollars according to an agreement signed by the parties, that 
the defendant made him several payments according to said 
agreement, but the plaintiff performed his work so carelessly 
and inartificially that it is of little or no value; and that he 
has been overpaid. 

There was judgement for the defendant and the plaintiff 
appealed. 

Our attention is first called to two bills -of exceptions. 
The first is to the admission in evidence of a written consent 
of the parties to submit their dispute to arbitration, on the 
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123 
ground of irrelevancy, on the ground of iis not being pleaded ee ee 
inthe answer nor in any manner notified to the plaintiff... —______ 
We have held that irrelevant evidence could do no injury, wan 


and the admission of it could not entitle the party to have the sammavr. 


id 
piece of evidence, which he could have contradicted had"he do no injury, 
beew aware of its intended introduction, he:may-be entitled, Sion of it wil 
on the score of surprise, on.a motion, to.a new trial. Inthe sae ay 


A ‘0h : con te 
present instance, the parties.were at issue on the question, the cause a 


whether the plaintiff had been fully paid according to con- if a party be 
tract or the value of his work, and. the defendant contended pepe so by 
he had been so, in either way. In order to show:he hadso piece of evi- 


dence, which 


paid the full value of his works he endeavoured to show the he could have 


parties had agreed to submit their difference to an arbitrati a gh ng nal 
and that the plaintiff had been fully paid according»to.the *Ware ofits in- 
valuation of these arbitrators. We think. the district judge duction, _ he 

7 will be entitled 
did not err. » th acbene ae 


The second bill was to the admission in’ evidence of a ns 
document purporting to be a contract between the parties — fy an action 


‘respecting certain works to be done by the plaintiff for'the for work and 


labor, where 


defendant. The objection was, that it was not made double, the parties are 
at issue on the 


that it was not signed with the plaintiff’s name at full length, question, whe- 
but only with his initial letters, and: had ever remained:in the {ie" jhe Plain: 
defendant’s possession, that reference is therein made to:a fully paid ac- 


cording to con- 


design which was not exhibited, and) that an addition had tract, ‘or the 
been made to said document by the defendant. by anven- yo\" Pale 


dorsement. ‘ fendant may 
ive in evi- 


Since the new code, it is not an objection to a synalag- dence _ the 
matic contract, that it is not made in as many originals as there — = —_ 


are parties. Under the old one, this objection was,not a the value of 
e work, al- 


peremptory one and might be cured by testimony. The though it be 
party who puts the initials of his name givesa kind of appro- j. the brow 


bation to the instrument on which he writes them. If any f°" olaintife to 


part of a document refer to a plan or design which is not jt is not an 
exhibited, the part in which the reference.is made may be CPiection | to 
contended to be unavailable, if the plan or design be not pro- contract, that 


it is not made 


duced; and the endorsements made by the party in possession in as many orix 
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Essrens ‘Dus. of a document are evidence against him alone, unless he 
=== shows them to have been made with the consent of the party 


™“ «=—-—«sagainst whom he wishes to use them. These circumstances 
mAINELAUT. authorize objections as to the effect of the instrument, but 


Eroparice, they do not absolutely authorize its rejection. We therefore 


Wb noe go think the district judge did not err. . hae 
initials of his | On-the merits the first judge has been seommenial 


coe rte ® listening to a considerable mass of testimony, partly contra 
bation to” the dictory, that the plaintiff had contracted to: perform work, 
which he which he had contracted for with the defendant, for a spe- 
henge cific price, to be discharged by three instalments, one on the 


ments made beginning, the second on the work being far advanced, and 
cle” at i" the last on its, completion; that the defendant was never in 


a document arrear in his payments; that the plaintiff was so dilatory in © 


sgn hin his progress, and performed his work in so imperfect and 
} them bd > inartificial a manner that the defendant was, in the opinion 
bare saunas of the District Court, justified in employing other workmen: to 
consent of the complete it; and that the sums he paid to the plaintiff, and 
a those he was compelled to pay to these workmen, exceed 
esto usethem. that he was bound to pay by his original contract with 
plaintiff, and the valuation put by persons appointed by the 
parties to settle the difference between them. 
In a case like this, the opinion of the first ietgucsteneel 
and heard the witnesses, has much weight with this court, and 
a close examination of the testimony has rather confirmed 


than diminished our inclination to respect his decision. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs.. 


Hennen and M‘Ready, for appellant. 
Seghers and Kelly, for appellee. 
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OF THE STATE OF LC 


‘APPEAL FROM THE COURT OF THE SECOND DISTRICT, THE JUDGE oe 
PRESIDING. chthai hips 


RO Beb ye aft 


Inno case does the be allede the esas suhaniabebdeiedate 
third possessor, until after a demand on the original debtor has been.unsuc- 
. eesstully made, . ee va 


’ The facts are stated in the opinion of ve i 
by Martin, J. 


» The plaintiff purchased at a sheriff’s sale under sebovberet 


seizure and sale, a tract of land of two arpents‘in front: He 
afterwards discovered that the person against whom the order 
had been obtained was in possession of one-half of the tract 
only, the other half being in possession of the defendant, under 
a title which was subject to the mortgage on which the order 
“A seizure and sale had been obtained. 

© Considering himself subrogated by the payment of the debt 


s the mortgagee’s rights, he instituted a suit against the defen- 


dant. He prayed that he might be cited, and decreed’ to 
elect between paying one-half of the debt and surrendering 
the land, and ‘that on his refusal to do so, the land might be 
decreed to be sold. 

The defendant excepted to the petition, and required the 
plaintiff to elect, himself, one of the alternatives he proposed, 
and confine his claim thereto. 

The exception being’ sustained, the plaintiff amended his 
petition, and prayed that the defendant might be decreed to 
pay the one-half of the debt, and that in default the land 
might be sold. 


The defendant now excepted to the petition and prayed 


for the dismissal of it, on the ground that there was no alle- 
gation, on oath, that the plaintiff had within thirty days made 
an amicable demand on the mortgager without success. 

The exception was sustained, the petition parse and 
the plaintiff appealed. 
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Easranx Dis It does not appear to us that the court erred. There-isino 
ant allegation of a privity of contract between the parties. The 
coppiseron defendant can only be rendered liable in the hypothecary 


ET AL. 
08. action. 


TUPPERET AL. ‘The Code of Practice, 69, provides that if thirty days wee 
an amicable demand made on the debtor, the hypothecary 
debt has not been paid, the creditor may bring his action 
against the third possessor of the property sold,ifhe domot 
within ten days after receiving notice of such ademand, pay =f 
the debt. z 

Another article requires the creditor’s oath that the debti is 
really due, and has been so demanded. 70. 


In no case ., Itis true the hypothecary action is not,in the present case, 
does the law 


allow the hy- brought by the via executiva, that is to say, does not begin by 
pothecary ‘<, an order of seizure and sale, but the third possessor is brought 


tion to 
brought ait in the via ordnaria, 7. e by citation. 
ala until . The law has made no distinction authorizing a dient 


nog So eee as to the mode of proceedings. It does in no.case allow the 


= ae hypothecary action against the third possessor, till after a 


cessfully made demand on the original debtor has been unsuccessfully made. 
See also, Civil Code, 3364. ' 





It is, therefore, ordered, adjudged, and decreed, that the uae 
- judgement of the District Court be affirmed, with costs. ' aL 





CODDINGTON ET AL. vs. TUPPER ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The sale of property by a debtor to his creditor in payment of a debt pre- 
viously due, and which is made on the eve of the debtor's failure, confers 
no title on the buyer. 





The facts are stated in the opinion of the court, solieated 
by Maruews, J. 
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In this case the plaintiffs claim one hundred and thirty barrels Easrame 
of pork as their property, which they allege are wrongfully with- aaa 
held from them by the defendants. 'The whole number was —” 
sequestered: fifty-seven in the hands of Wallace, Lambeth & v8. 
Pope, and: seventy-three in the possession “of the inspector, """"**" 
Bozant. These were given up to the plaintiffs by order of 
the defendants, as appears by the return of the sheriff on the 
writ of sequestration. They state in their answer that they 
received the pork in question as commission merchants, to sell 
for the plaintiffs, and that in that capacity they sold and 
delivered to one Arthur Gilman, fifty-seven barrels; and 
further allege, that the plaintiffs are largely indebted’to them. . 
Gilman intervened, and claimed that part of the pork which 
he alleged had been sold to him asa purchaser in good faith, 
and for a just price actually paid at the time of purchasing. 
The cause in the court below seems to have been tried 
solely on the issue made between the plaintiffs and intervenor, 
and the judgement there rendered being in favor of the 
latter, the former appealed. . 
The evidence of the case does not clearly show whether 
the plaintiffs were indebted to the defendants or not at the 
time the latter received the pork on consignment. But it is 
shown that about the time or previous to the sale made to the 
intervening party, the consignors had lost confidence in the 
mercantile standing of the consignees and countermanded 
the authority of the latter to sell their property; and this to 
the knowledge of Gilman the purchaser of the fiftyseven 
barrels of the pork, before it was delivered to him. In truth, 
it is evident from the testimony that the transfer of this pro- 
perty was not made under an ordinary sale for which a price 
was received at the time, but to secure to the purchaser or his 
brother, the sum of five hundred and thirty dollars, which had 
been previously lent to the factors; and this transaction took 
place only forty-eight hours before their failure... In truth, iam tee 
the delivery of this pork was a dation en paiment. debtor to his 


creditor in 


From the whole tenor of the evidence, we have no doubt payment of a 
lebt previous- 


of the pretended sale having been made in fraud of the rights jy due, and 
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ereditor of the defendants. This sale was made on the 24th 

— of March, 1831. On the 25th, when the purchaser called for 
muirpssoRs. the order to the, inspector to deliver to him the property, he 
which is made. was informed by one of the defendants that the owners had 


on the eve of 


the debtor’s eountermanded the authority of the consignees, and om the 


failure, confers 





no title on the Hext day they failed. Under such circumstances, the buyer 4 


nea did not acquire a legal title to the pork thus received in pay- 
ment of a debt previously due. 


It is, therefore, ovdaiedy adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 
annulled; and, it is farther ordered, adjudged, and decreed, 
that the plaintiffs do recover from the intervenor, the fifty- 
seven barrels of pork which he obtained illegally from the 
defendants, or their value, six hundred and thirty-four pe 
and seventy-five cents, with costs in both courts. ' 


Sterrett, for appellants. McCaleb, for appellees. - 





PRESSAS vs. MENDIBURN. 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


A continuity of services prevents the wages of the first years services, from 
being barred by prescription. 


An unliquidated demand bears no interest, eitheir before or after judgement. 


The facts are stated in the opinion of the court, delivered 
by Marrn, J. 


_ "The plaintiff alleges the defendant owes him a large sum, 
the balance of several accounts, transactions, and dealings, 
they had together, and for wages, as a clerk to the defendant, 
in the Spanish province of Yucatan. 


Eabrane Du. of the plaintfis and to protect the interests of a favorite 
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The defendant pleaded the general issue, res judicata, and keunean 
averred he was a creditor for a sum of about seven thousand ______ 
dollars, on posterior accounts and transactions, for which he #9848 


claimed judgement by reconvention; but he afterwards aban- waxnabuns. 


~ doned this claim in reconvention, and pleaded prescription. 


There was judgement for the plaintiff, and the defendant 
appealed. > 

There is a mass of testimony, the weight of which the coun- 
sel for both parties have submitted to us without any argu- . 
ment; that of the appellant has, however, urged that the Dis 4 continui- 
trict Court erred in disallowing his plea of prescription to a 'Y_°f services 


prevents the 


part of the appellant’s claim for wages, as the appellee’s wages of the 


clerk. On this point, we are of opinion the court did not vies! from 


err, as the continuity of the services prevented the Wages 1, being bene 
during the first years services being barred, 8 Martin, 16. tion. 

On the merits, we are unable to say the’ District Court 
erred. ' 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement be affirmed, the appellant paying costs in both 
courts, 


On a rehearing, Porter, J., delivered the opinion of the 
court. 


An application has been made to modify a judgementin An unliqui- 
this case. The demand was unliquidated, and the court — — 
below gave interest on it. 'The Code of Practice, 554, pro- —_ pang Pe 


hibits this, and we are of opinion this prohibition extends to judgement. 
interest after judgement, as well as that which precedes it. 


It is, therefore, ordered, adjudged and decreed, that the 
judgement of the District Court, be annulled, avoided and 
reversed, and it is further ordered, adjudged, and decreed, 
that the plaintiff do recover of the defendant the sum of one 
thousand two hundred and seventeen dollars, with costs in the 
court below, those of appeal to be paid by the appellee. 

17 
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COLE vs. BARTLETT. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where two persons are sued jointly, but the petition does not state them to 
be jointly responsible, it authorizes judgement against them severally; and 
in such a case, a plaintiff declining to take judgement by default against one, 
amounts to a discontinuance as to him. 


The objection that a judgement cannot be given against the consignee unless 
he receives the goods, cannot be urged where the latter has sued for 
damages for the nondelivery of the goods. 


The captain has a right to demand of the consignee that he “sign an average 
bond before delivery of the goods. 


The petition set forth, that the plaintiff, as master of the 
brig Sabat, had a lien or privilege upon a quantity of ice 
shipped by one Lang, at Boston, as the cargo of said vessel, 
and consigned to the defendant in New-Orleans, the latter 
paying freight for the same. That upon the arrival of the 
vessel the consignee was duly notified; but refused to receive 
the ice or pay the freight. It concluded with a prayer that 
an attorney might be appointed to represent Lang; that the 
defendant be cited to answer, and that the ice should be 
seized and sold to satisfy the freight. An attorney was 
accordingly appointed to represent J.qng, but declined to 
act; and the suit proceeded against the defendant alone, who, 
in his answer, averred, that the plaintiff refused to deliver 
the ice mentioned in the petition, and by his careless conduct 
in the transportation of the same, had damaged the respondent 
to a large amount, which was claimed in reconvention. 

Qn the merits there was judgement for the plaintiff, and 
the defendant appealed. 


Schmidt, for appellant, made the following points: 


Na. 
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1. The cause having been tried without any issue as to Sa % 
Lang, of whose defence Bartlett had an undoubted right to 
avail himself, judgement must be reversed and the cause a 
remanded. BARTLETT. 
2. The judgement is erroneous, in as much as the petitioner 
_prays for payment of freight out of the proceeds of the sale 
of the ice, and it is personal against Bartlett. 
3. Judgement is erroneous, because appellant was con- 
signee only, and as such, not liable for the freight, unless he 
had received the cargo. Abbot on Shipping, p. 285. 





Crawford, contra: 


1. It is not material to Bartlett whether an issue was made 
between the plaintiff and Lang, as he is not affected thereby. 
All that the plaintiff could do was to make him a party, and 
have counsel assigned him as an absent defendant; and this, 
if objectionable, should have been excepted to. 

2. The answer in reconvention of Bartlett, in which he 
alleges himself to be the owner of the ice, the prayer of the 
plaintiff for general relief, &c., entitle him to the judgement. 

3. The judgement is not against Bartlett as consignee of 
the ice, but as owner. 


Porter, J., delivered the opinion of the court. 


This action war brought against the defendant, and 
another person, Lang, who is stated to be a nonresident. 
An attorney was appointed to the latter, who failed to plead; 
and the suit proceeded against the defendant, Bartlett, until 
judgement was rendered against him, from which judgement 
he has appealed. 

The petition states, that the plaintiff is master of the brig 
Sabat, “and that he has a lien or privilege for freight, 
amounting to six hundred and fifty dollars on a quantity of 
ice which was shipped from Boston to New-Orleans, by John 
Lang, and consigned to J. Bartlett. It further avers, that 
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be Dis. the petitioner has notified the consignee of his readiness to 
deliver the cargo, but that he refuses to receive it. 





COLE That the ice is liable to waste and injury, wherefore the - 


mantierr: petitioner prays it may be sold and that judgement be ren- 
dered against the defendant; which judgement, it is prayed, 
may be satisfied out of the proceéds of the sale of the cargo. 
The defendant and appellant answered by averringy that 
the plaintiff had refused to deliver the ice, and had delayed 
so long on the voyage, and transported the cargo so negli- 
gently, that he was not entitled to the freight. The answer 
concludes by a prayer in reconvention; it avers, that the 
defendant has sustained damage to the amount of one thousand 
Where two 2V¢ hundred dollars by the plaintiff’s violation of his contract. 


Pane ee The first objection to the correctness of the judgement 
the’. position rendered below, is that, as the plaintiff commenced his action 


foes not state jointly against the consignor and consignee, he cannot 


ee recover separately. We think he may. The petition does 
rizes judge- not state them to be jointly responsible.. It authorized 
thon eeainst judgement against them severally; and the plaintiff had a 


them several- 
Sa ee right to discontinue as to one. This he did, virtually, by 
tiff declining declining to take judgement by default against the consignor. 


ph :. The second is, that judgement cannot be given against the 


fault against consignee unless he receives the goods. The appellant, in 
one, amounts Bir : phn ae : 

to a discontin- our opinion, cannot urge this objection after suing for 
uance as to 


him. damages for the non delivery before he paid the freight. 


hy eri Such a right could only be exercised by the owner. See 
ge ga Story’s Abbott, (ed. 1829,) 216, 286. 

ve > 
point the con. The third is, that the captain connected with his offer. to 


signee unless deliver, a demand. on the defendant to sign an average 
posts, — bond, and that he had no right to make this condition. It is 
here the lat- believed by us that he had. It is stated in Abbottto be a 


omg commercial usage, and his annotator in this country, judge 


the non delive- Story, does not state our law or custom to, be different. 


ry of the goods. : ibaa 
: The captain Chancellor Kent states the English rule in his cuaginentarics 
a ee the without qualification. It appears to us reasonable an‘ to resi 


consignee that on the same principles as the right of the captain to refuse - 4 


he sign an ave- 


rage bond be- delivery until the freight is paid. Story’s Abboit, 246. 3 Kent's. 


fore delivery 
of the goods. Com. 196. 








j 
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On the merits of the case, both in relation to the claim of Eastzey Du. 


the plaintiff, and. that of the defendant: in reconvention, we 
concur with the judge of the first instance. : mae 
| CHAPIER’S cU- 


It is, therefore, ordered, adjudged, and decreed,.that his  ™"* 
judgement be affirmed, with costs. . 


oo 





DAVIS vs. CHAPIER’S CURATOR. 


APPEAL FROM THE COURT OF PROBATES OF NEW-ORLEANS. 


Where the estate has been settled up, and the curator and attorney for the 
’ “heirs regularly discharged without opposition, they no longer represent the 
succession or heirs. 


Maruews, J., delivered the opinion of the court. 


In this case, the plaintiff (having been constituted universal 
heir and legatee and appointed testamentary executor by the — 
deceased) sues to obtain a judgement to annul an act (by 
which the testator revoked the will alleged to have been 
made as above stated) on-the ground of insanity in the de- 
ceased at the time he made the revocatory act. > 
The court below decided against the petition of the whale Where the 
tiff, and from the judgement thus rendered he appealed. ee bee 


a up, and 


Previous to taking the appeal the estate had been settled th ad ania 


up by the curator and paid over to persons who appeared and for the heirs re- 
claimed :.s heirs, and he and the attorney for the absent heirs pos re 4 


‘were discharged from their offices and performance of any fur- °¥t oprosition, 


they no longer 


a ' ‘ther duties concerning said estate. Having been thusregularly represent the 





succession or 


discharged without opposition on the part of the plaintid, We heirs. 


+ 
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| sing are of opinion that they no longer represented the succession pre 
| or the heirs, and consequently are not legally made. pre pla 
<= © this appeal. __ of 
oniaue s : = q wil 
} ExrouroRs. _J¢ is, therefore, ordered, adjudged, and decreed, thatthis | on 
/ appeal be dismissed, at the-costs of the appellant. @ «a 
| . . 7th 
; M‘Millen, for appellant. Preston, for appellee. 4 rsoac 
: 4 th: 
\ an 

i 
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WITHERS vs, WITHERS’S EXECUTORS. . — 
| APPEAL FROM THE COURT OF PROBATES OF NEW-ORLEANS, j ; th 
— co 
| Where the same individual acts as executor of an estate and curator of a \ 5 de 
| minor to whom part of that estate devolves, he cannot charge the minor ; th 
. with fees paid to counsel for advice and aid to him as curator, when full 4 ne 
compensation has been charged for professional assistance to him in his quality : sh 
of executor, and the situation of the estate called for no distinct and inde- 4 |. , wl 
pendent employment of counsel for the curator. Foc 
The facts are stated in the opinion of the court delivered E q d 
by Martin, J. = o 
q v 
This case was remanded from this court to that of probates, q k 
| with directions to the judge to take an account of moneys a4 
paid to or for the plaintiff, by one of the executors, who had wy Ss 
also been her curator ad bona; to deduct.the amount from her ae 
share of the estate in the hands of the defendants, and give a 
judgement against them for the balance. From the decision . ¢ 


of the Court of Probates the plaintiff has appealed. . @ 

The record shows that on the return of the case to the . # s 
Court of Probates, the defendant was called on to exhibit an -™ -: 
account of his disbursements and advances; whereupon he 7 
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of the estate in the hands of the executors, and debited her 
with the moneys disbursed for or paid to her, with his commission 
on her presumed revenue during two years and one-half, and 
a sum of five hundred dollars paid for professional services in 
the affairs relating to the curatorship. He prayed that this 
account might be homologated as that of the curatorship, and 
that on his paying the balance, his bond might be cancelled 
and the mortgage on his estate raised. 

The plaintiff made opposition to the allowance of the 
charge for commissions and that for professional services. 
The first was abandoned, and the last allowed, and judge- 
ment was given as the defendant had prayed. 

The plaintiff’s counsel, in this court, has complained that 
the Court of Probates deviated from the instructions of this 
court, which were to give judgement against all the defen- 
dants in the case, according to the prayer of the petition and 
the nature of the action. He has also contended that she had 
not one cent of property (during the eight months in which 
she had a curator) that could require the attention or care of 


_ such an officer, much less that could require any application 
to counsel for advice or assistance. _ 


The counsel has shown that the letters testamentary bear 
date of the 17th of September, 1829, and those of curatorship 
of the 23d of the same month; that in May, 1830, the plaintiff 
was emancipated by her marriage, a cireumstance which was 
known to her curator early in the following month. So that 
the curatorship expired in June, and the testamentary year in 


- September, 1830. And afterwards, the plaintiff, having no 


account to require from the curator, instituted the present 


suit against the executors, for her share of the balance of the 


estate in their hands. 

They made a charge against her for her proportion of a 
sum of three thousand six hundred dollars, which, under the 
sanction of the Court of Probates, they had agreed to pay toa 
gentleman of the bar, for all his services rendered and to be 





produced an account, in his own individual name, against the ecg 


WITHERS’S 
EXECUTORS. 
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Essrega Dew rendered during the settlement of the estate, and she sub- 
Jue 8. mitted without. murmur to bear her part of an additional 
witseRs charge of one thousand dollars, which the executors, without 


witners’s any appearance of the least necessity or use, paid to another. 
*EECUTORS: gentleman, the counsel in thespresentaction;,and. it has been 
contended she cannot now be expected to pay any thing more 
on the score of lawyers’ fees. ‘ . 
The opposite counsel has answered that he argued the 
present case when first before us during the last winter, and 
although the executors were the nominal defendants, the one 
of them who had been the curator of the plaintiff was alone 
interested in the action, and on him only the counsel con-. 
sidered himself as having a claim for remuneration; and he 
has referred us to the judgement of the Court of Probates for 
the law of the case. 
The plaintiff brought the present action against the execu- 
tors; and as they all subscribed the account, and are jointly. 
and severally answerable, we cannot on the mere assertion of 
the weet he counsel, admit that his compensation is exclusively to. be 
vidual acts a8 charged to the executor who was the plaintiff’s curator, so.as 


tor of 
estate and en. to make ita charge in regard to the affairs of the curatorship. 


pcg <a As to the law of the case, the judgement informs us, that 


“ey the tag the tutorship accounts are rendered at the expense of the 


hecannot minor, and the tutor advances the expenses. This is unde- 


h the mi-_. . - ‘ 
erg og niable; but in the present case the curator received nothing, 


neers acted on nothing, had nothing to act upon; he had therefore 
re we as no account torender. It is true, the person who was at once, 
full carson during eight months, executor of the deceased and curator of 


aon been the plaintiff (having in the former capacity funds of the estate 
on agg ie in his hands) advanced a sum of about three hundred and 
e 


him in his fifty dollars for the plaintiff, which in the present suit he has 


orgy ok asked credit for on the share of the plaintiff, in the executor’s 
situation of the hands, which has been allowed, on the motion of a counsel, 
estate called , 3 : 

for no distinct evidently that of the executor’s, and to the remuneration of 


= os which the plaintiff has contributed. 


mem cou But the judgement states the executor, who was curator, 
rator, has not received any commission as curator, has given bond 
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with a heavy penalty, and his estate has been “mortgaged. EAdriity ‘Dis 
Trouble must attend the procuring the cancelling‘of this*bond Sit, 18. 
and the raising of the mortgage, and for this five hundred dollars = 
are a reasonable compensation. ‘The cancelling of the bond omni. 
opposed by the minor, would have authorized the curator to 

employ counsel for removing obstacles illegally thrown ‘in’ his 

way. But the most groundless apprehension cannot ‘justify 

useless disbursements of a minor’s money.’ In the present case - 

the legal disbursements for the minor have been adjusted in 

the present suit, to the costs of which she has contributed. 

It is not pretended that the curator received or could’ have 

received any money of hers. The surrender of his land and the 

radiation of the mortgage are the necessary result of the final 
judgement, and the plaintiff cannot be = to sdditional 

costs’ therefore. 


It is, therefore, ordered, adjudged, and decreed,*that the 
judgement of the Court of Probates be annulled; avoidedjand ~- 
reversed; and it is further ordered, adjudged, and decreed, 
that the plaintiff recover from the defendants the sum of forty- 
three thousand eight hundred and one dollars, all costs to be 
paid by the estate, except those of the appeal; to be borne by 
the appellee. 


Seghers; for appellant. Slidell, for appellee. 





CLINE vs. CALDWELL. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


Where the fact of usage is submitted to a jury and two verdicts are found in 
favor of a particular usage, their estimate of the testimony will be presumed 
to be correct. 


18 
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perenne yperriys vk br) Lge 
at i$! int Fad Pay ; : 1 onde 

di this seasonal olediae saneed for: an alleged 
ronebeat a contract entered into between him and the defen- 
dant, committed by the latter. +The former ‘being a rope: 
dancer by profession, made an agreement with the defendant, 
who is the manager ofa theatre in New-Orleans, to play two 
engagements of six. nights each, commencing ona certain 
day, &¢,, and as a compensation or payment for his’ per: 
formance, the manager agreed that the actor should share the 
surplus of each night’s:receipts, two hundred and fifty dollars 
being first deducted, and should be entitled to one clear half 
of the seventh and fourteenth nights for his benefit. - et 

The petitioner alleges that this contract was subsequently 
so modified by consent of the parties, as to reduce the time of 
performance to one term of six nights and a benefit, which 
hé was ready and willing to complete, but was prevented or 
excused from so'doing by the conduct of the defendant, who 
refused to comply with his part of the agreement, and would 
not divide the profits as stipulated, &c. 

In consequence of repeated trials of the cause in the court 
below, the record exhibits the verdicts of three juries, two in 
favor of the plaintiff and one for the defendant... The: last 
verdict for the plaintiff, in which his damages were assessed at 
nine hundred dollars, is that on which the judgement from 
which the defendant took the present appeal is based. 

The evidence of the case shows that’ the contract as above 
stated, was made in thecity of New-York. That in pursuance 


a 


thereof, the plaintiff came to New-Orleans and performed ~~ 


one night. On the second night of his performance, or some 
time during that day, he-received a letter from the defendant, 
in which the latter offered to him’ the privilege of curtailing 
his engagement as many nights as he might think proper and 
to take his benefit earlier than was stipulated in the contract. 

“This letter bears date on the 20th of February, 1830. No 
written answer was given to it until the sixth of March 
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following, when the plaintiff acceded to 'the proposal of'short- Béjrems ‘De ; 
ening the time of performance, by omitting the‘last’ term*of —————_. 


six nights and the benefit on the fourteenth,as agreed toin the 
original contract. In the mean time,the defendantiseems to 
have changed his mind, and» refysed ‘to:modify:the: contract 
according to his proposition of the 20th of February. . The 
testimony of several witnesses was taken to show, that on the 
very day of the proposed curtailment of the engagement the 
parties agreed, verbally, to the arrangement which’ would 
result from the correspondence between them as contained in 
their letters of the 20th of February, and sixth of March. 
The testimony on this subject is somewhat contradictory, but 
the whole taken together may fairly induce a belief that the 
original contract was, so modified, by subsequent consent of 
the parties, as to reduce it to.a single term of six nights and a 
benefit. . Although this point in the cause was much debated 
during the argument, we are of opinion that it.can have but 
little weight in deciding the present contest. . Admitting the 
period for which the plaintiff stipulated to. perform, to./have 
been shortened by mutual consent, the principles of the,con- 
tract were not altered in any other respect. .The)main, if 
not the sole question in the case, must be solved, by ascer- 
taining which of the parties violated the contract, or in.other 
words, which of them first failed. to fulfil the obligations 
imposed on him? The principal stipulations in. the ,agree- 
ment have been already stated; by these.it appears that the 
defendant agreed or promised that the plaintiff should share 
the surplus of each night’s receipts, two hundred. and) fifty, 
dollars being first deducted, and that.the latter should.have. 
one clear half of the profits of the nights allowed for. his 
benefit. : ; ‘ 
It is contended on the part of the.appellee, that this should 


be viewed as a contract of partnership. .We, however, think. 


it to be ‘rather one of hiring of services, and. in this respect it 
will be considered....The circumstance of the,manner in 
which the actor was to receive remuneration or payment for 


his performances, by an allowance of a share in the profits 
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2" gained by them, although it makes: a slight change in the 
—____. ordinary: contract of hiring for fixed:and certain wages, does 


cume «= not create-one essentially different. Overseers of plantations — 


canuwent. are frequently hired on the express condition of receiving 
in lieu of a certain salary, a portion of the profits arising from 
crops, &c., but on that account it is believed that they ought 
not to be considered as in soem ea: SN 
property used to produce the crops. 
Inthe contract now under consideration, there is no express 


stipulation that the profits arising from the performances of _ 


the: player, should be divided nightly between him and the 
proprietor and manager of the.theatre. Whether the latter 
was bound to settle and divide or pay daily, is left doubtful by 
the terms of the agreement. © Perhapsa just interpretation of 
the contract, independent of usage as applicable to such cases, 
would authorize the performer to demand payment of his 
earnings of each and every night, so soon as they were 
received by the promisor. 
Where the ‘The record contains contradictory evidence in relation to 
fact of usage is the custom and usage of theatres, as they régard contracts 


= pa similar'to that of the parties to this action. The verdicts 


found in favor of two juries being in favor of ‘the plaintiff; and as the fact 


osu ‘their Of usage was submitted to their consideration, it must be 


Sees an presumed that their estimate of the testimony favored the 

- oe usage, of daily payments in cases like the present. See L. 
C. arts. 58—61. Admitting this as true, the. evidence shows 
that the defendant was the first to refuse performance of his 
promises under the contract; and rendered himself liable to 
all the consequences of such refusal, which the jury have esti- 
mated as having been injurious to the plaintiff to the amount 
of nine hundred dollars, and found a verdict accordingly. We 
discover nothing in this verdict and the judgement of the court 
below which can be considered as erroneous, except the 
allowance of interest on the amount adjudged. The demand 
was clearly unliquidated, and being such, no interest wre 
have been allowed. See. P. art. 554. 


a, 






> —- op a> ae ah Ge me 





ig 






















It is, therefore, ordered, adjudged, and decreed, that) the yee 
judgement of the Parish» Court be avoided, reversedy:and ——— 
. a annulled, and the verdict set-aside; and: proceeding herein — 

4 to'give such judgement as ought, in ouropinion,thereto-have —_vavis. 
| ___been given, it is further ordered, adjudged, and decreed, that 

the plaintiff and appellee do recover from the defendant and 
appellant nine hundred dollars, with costs in aeaeurt — 
se dahedumasans nema ies 





MORGAN (SYNDIC) vs. DAVIS. 


Ma 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


NS eat 


The creditors of the vendor cannot make use of the right of redemption. 


Where a sale is attacked as simulated and entered into with a view of de- 
frauding creditors, the plaintiff must show that he was a creditor at the time 


the conveyance was made. 


The syndics of an insolvent may bring all actions which relate to the property 
ceded, but they do not represent him for matters which are exclusively 


The facts are stated in the opinion of = court delivered 
rt bytes J. 


The insolvent, a considerable’ time previous to his’ failure, 
made an absolute bill of sale to the defendant, of two lots of 
ground and a house erected thereon. ‘The nextday, by act 
sous seing privé, it was agreed between the parties, that Rey- 
nolds might take the property back at any time within four 
years, on the condition that he paid a certain stipulated rent 


ee eS 
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- yo for the house and: lots, the occupation of which he continued 
_______ im, and that’he returned the purchase money.) ) >) be: 
— - From a paper produced in evidence, which was executed 
pavis; between the parties previous to the bill of sale being passed, 

as well as from other evidence in the cause, we are satisfied, 


that when the absolute deed of sale was. executed, it was the - 


understanding of the parties, and made a part of their agree- 
ment, that the act sous seing privé, conferring on the vendor 
the right of redemption, should also be signed by them. I 
The credi- Was therefore a vent 2 réméré, and by the 2563d article of the 


tors of the ven” Louisiana Code the creditors of the vendor cannot make use 
wale a. of of this right of redemption. 
a ay ** If we consider the transaction in the only other point of 


Whereasale view of which it is susceptible, namely, that it was simulated 


— fr and entered into for the purpose of defrauding creditors, there 


entered into is equally as fatal an objection to the plaintiff's right of 


with a view 

of } emg recovery. They do not show they were creditorsvat the time 
creditors, 

plaintiff must the conveyance was made. 


al soe ed It has been urged in this court that the syndic of the insol- 


p= new the vent’s estate represents the insolvent, and can bring all actions 
was made. in which he is personally interested. We do not know of any 


Pin aca 0 law which confers such authority. Syndics, it is true, may 
may bring all bring actions in which the insolvent has an interest. Such 


actions whit are all those which relate to the property ceded, for he is 


Bed bet ne entitled to the overplus after his debts are paid. But they 


do not repre- do not represent him for matters which are exclusively per- — 


sent him for 


matters which Sonal. They are not his legal assignees of a right of this 


are exclusive- oer 
ly personal. description. 


It is, therefore, ordered, adjudged, and decreed, that the 


judgement of the Parish Court be annulled, avoided, and | 


reversed; and it is further ordered, adjudged, and decreed, 
that:there be judgement for defendant, as in case of nonsuit, 
with costs in both courts. te i. 

2 = 


, McCaleb, for appellant... Hennen, for appelleé, 
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OF THE; STATE OF LOUISIANA: 


ne ~ |, SRDNER - COLDENBOW?” ees 


© kpPEAL FROM THE COURT OF PHOBATES OF ‘WEWORLEANS. 
ppth. 21 he a | iy ‘ eeiTihel be is 4 5o3 % tous es 
Asia toeauonmion wile comidred in that ihtlhongh be dap 
“aap va gM iby ee wile rs i 
tj ’ ‘ i LP , z “4 . ; 
slmeeittieiaieammmeninaie nn ‘@ succession, wei indebted eet 
“i ieredealiinosaiiaie soe hines i Sey) 


The parties in this case. were applicants in the court, me 
for the.curatorship of a vacant succession.;, The. first appli- 
cation was made by the appellee, who, it appeared, was largely 
indebted to the estate, but upon. his depositing the money. the 
court a: qua decided in his favour... From this judgement the 
present appeal was taken. 


Maruews, J., delivered the.opinion of the courts 


Application was made, by the plaintiff to,,cbtain. the 
appointment of curator to the vacant succession of a person 
called Morgansten, who died on the 18th of February last. 
A petition for this purpose was filed, by the applicant, in the 
court below, on the 20th of that month; and opposition to 
his claim was made by the defendant on the 24th. Judge- 
ment was rendered, favorable to. the pretensions. of the 
former, from which the opponent appealed. 

It appears by the evidence that the claims of these parties 
are based principally on the friendship and intimacy which 
existed between each of them and the deceased during his life- 
time, and the acquaintance which they have with his heirs who 
are absent from the state, In these respects, the testimony 
shows them to stand nearly on “equal ground, and if there 
were no other circumstances in proof which ought.to. affect 
their situation, it is believed that the judgement of the Court 
of Probates which preferred the, first applicant, should not 


be disturbed... But it is shown that the plaintiff was. a debtor 
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a to the intestate at, the time of his depontyy for n\consideralhil 

—— sum of money, which it is alleged he_held but in deposite, 

turpxzk and which was, subsequently changed into a, loan, on which — 

ooumepew. the borrower bound himself to pay eight per centum per — 

Adebtortoa annum. For.the purpose of avoiding the effect which his _ 
succession will 

be considered Situation as a debtor to the succession might produce.on. the 

uithough ‘he legality of his claim to the curatorship, he deposited the 

deposites the money owing in the Court of Probates. This actywe are — 
money in the 

Cont of Pro- of opinion, could not dissolve his obligation-as a debtor and 

destroy his accountableness to the heirs or representative of 9 

the succession to which he was indebted, as there was no 

person authorized to call him to account and give acquittance | 

for any sum which might be received in payment. 

In examining the case we shall, therefore, consider the 
appellee as a debtor to the estate of which he claims the 
curatorship. : 1 

An applicant Amongst the causes of cies allowed by law to an 
for the curator- 
ship of a suc- applicant for the office of curator to a vacant estate, the 
cession who is interest which a creditor may have, is one. Creditors are _ 
“egg er will to be preferred to those who are not. L. C. art. 1114. | 
to one who i 3 We do not find that the law absolutely excludes a debtor — 

to a succession from being appointed curator; but it seems J 
to us to be a just inference in reasoning by analogy, that if — 
creditors are to be preferred to persons who are not such, 
the latter ought to be preferred to debtors. 

Another reason why this should be the case, and which we 
believe to be sound, is that adduced in’ argument by the 
counsel for the appellant, ¢. e. that a debtor being account- 
able to the officer appointed to administer a vacant estate, — 
if he be made that officer, the absurdity would take place of 
aman rendering an account to himself, and that when the 
interest of third persons were concerned. It is not probable 
that, in such a situation, he would call himself to a very 
strict account. : q 

According to all the facts and circumstanéesof the case, 
as they appear on the record, we are of opnion that the 


appellant, Lindner, should be appointed’ curator of the 
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euccession of the deceased Morgansten, in preference to the ~~ 


— Goldenbow. .. ———— 
uss bo CHEW ET AL. 
Iti is, therefore, ordered, adjudged, and decreed, that: the oma 


judgement of the Court of Probates be avoided, reversed, and 

lod, and itis, further ordered, adjudged, and decreed, 
that the cause. be remanded to that.court with instructions to 
appoint the. appellant, curator to the vacant,estate of Mor- 
gansten, and to do all things else relating thereto, .as required 
by law. 


Preston, for appellant. Roselius, for appellee. 





CHEW ET AL. os. KEENE. 
APPEAL FROM THE COURT OF THE PIRST DISPRICT. 


When the Supreme Court are of opinion that the testimony does not support 
a fact assumed by the judge.@ quo, the judgement of the latter will be 
reversed. ; ™ 


The facts are stated in the opinion of the, court, delivered 
by Matuews, J. 


This case was before the Supreme Court in| December 
term, 1830 (see 2 Lou. Rep. p. 120), and was remanded to be 
tried on a plea of prescription, which was made for the first 
time in this court; and also, for a new. trial in relation to the 
price of two negroes which had been lost by the insolvency 
of the purchasers. 

The suit is brought on a .promissory note ‘made by the 
defendant to the petitioners, in 1808, for the sum of two 
thousand one ‘hundred and eighty-five dollars, payable on 
demand. To this claim he pleaded nel debit, and also claimed 
in reconvention and compensation, from the plaintiffs, a large 


19 
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ag ad sum of money on account of their riegligence and mismanage- 








ft anys perty, &c. 
On the last trial of the conidel-hs! Smigotirt, belie Ce hins 
of the defendant. in reconvention and-compensation, were 


in such sales, of requiring security, &¢.; and he, being dis 
satisfied with the judgement thus rendered, appealed. 

The evidence of the case shows, that two hundred and 
twenty slaves were put on board a ship called the John Jones, 
at the port of Savannah, in Georgia, consigned to the plain- 
tiffs: but there is no evidence to show that this entire number 
ever came into the possession of the consignees. They account 
for upwards of one hundred and ninety, and among these the 


amount the court .below allowed in compensation of the 
joint owner with the defendant, of ‘the slaves in question. 


preme Court fact thus assumed .by the judge a quo. The only evidence 

are of opinion 

that the testi- which has the slightest tendency to establish any thing like a 

pr Sega partnership between Clark and Keene, is the answer of one 

ne the of the plaintiffs to an interrogatory propounded by the defen- 

judge a@ quo, 

the judgement dant, in which he says that these slaves were placed in the 

om Edel hands of the factors to be sold for account of D. Clark and 

od. Richard R. Keene, on the credit of the former of whom they 
had been ‘purchased. Admitting this fact in its full extent, 
it does not show any ownershipi in@lark. As he had advanced 
the funds to Keene to pay ‘for the slaves, he had an interest 
in having them disposed of in such a manner as to refund to 
him the money advanced, but they remained at the risk of 
the owner, who is the defendant in this suit. Any Josses on 
the property, occasioned by unavoidable accidents would 
have legally fallen ‘on him. 





ment in relation to.a cargo of slaves which had/been com 
cuawenat signed to them by him for sale, these slaves being hig, pro- 78 bag 


rejected, except half of the price of the twoslaves ‘which had - 
been sold to insolvent purchasers, without the usual precaution 


two sold as above stated, for the price of one thousand seven — 
hundred and fifteen dollars and eighteen cents. Half this 


plaintiff’s demand, considering the late Daniel Clark as a — 


When the Su. We areiof opinion that. the testimony does not support the — 


















annilied. And itis further ordered, adjudged, and decreed, 
that the plaintiffs and appellees do recover fromthe defen- 
_ datit and appellant, the ‘sum of four hundred ‘and sixty-nine 


dollars and eighty-two'cents, with interest from the judicial . 


demand (viz. 17th of February, 1930), at the rate of five per 
centum ‘per’annum, until paid, with costs in the court = 
those of this court to be borne by the appellees. 





MORRIS vs. CROCKER. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The provisions of the act of 1810 for the recording of ‘titles to land in the 
office of the parish judge of the parish where the land is situated, do not 
apply to the parish of Orleans... 


In a forced sale every formality of the law must be strictly complied with. 


The lands of a nonresident cannot be seized and sold for taxes due to the cor- 
poration of the city of New-Orleans, if at the time of the seizure he have 
an agent residing in the city. . 


There must be an amicable demand prior to the institution of the suit in order 
to charge the defendant with costs, 


The plaintiff claimed a lot of ground in the city of New- 
Orleans, to which the defendant set up title under a sale made 
by the city marshal, to satisfy a judgement of the City Court, 
by which the lot in question was decreed, to be sold for Was 
due the city. In case of eviction, the defendant claimed the 
value of his improvements; and further, he pleaded the want 
of an amicable demand. 


| 147 


| % » It is, therefore, ordered, dapuiis and decreed, that the Barrens Dit 
gee judgement of the’ District Court, be avoided, reversed, and — 


MORRIS 
3. 
CROCKER: 
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June, 1832. 


MORRIS 
vs. 
CROCKER, 
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Eastern Dis. ‘The plaintiff, who was a noriresident, exhibited in’ evidence 
a notarial act of sale of the lot in question, executed in the ~ * 
city of New-Orleans, and proved that at the time of its > 
seizure, he had an agent residing in the city. od 
The jury found-a verdict in support of the’ plaintiff’s title, 


but condemned him to pay to the defendant the value of his 
improvements, and to the payment of costs, no amicable 


demand having been made prior to the institution of the suit, ” | 
From a judgement on this verdict the defendant appealed. | ~ 


Hennen, for appellant, made the following points: 


1. The act of sale given in evidence by the plaintiff, was 
never enregistered in the office of the parish judge of the — 
parish where the land is situated, and is therefore null and — 


void against the defendant, a third possessor. 
2. The defendant established a legal title to the property 
of which heis in possession. 


Pierce, contra: 


1. None of the requisites of the law have been complied 
with to give defendant any title. 


Mauews, J., delivered the opinion of the court. 


This suit is brought to recover two lots of ground, situated 
in the faubourg Annunciation, alleged to be held by the defen- 
dant without title. He pleaded the general issue, and sets up 
title in himself under an act of sale made by the city marshal 
in executing a judgement rendered by the City Court, by 
which the property in dispute was decreed to be sold for 
taxes, &c. The cause was submitted to a jury in the court 
below, who found a verdict in support of the title of the 
plaintiff, but condemned him to pay five hundred dollars to 
the defendant for improvements, &c. Judgement was pro- 
nounced in conformity with the baa and the defendant 
appealed. 
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; OF THE STATE OF LOUISIANA. | 
a The points relied on by the.counsel for the appellant, Easreax “a 


ce 
e _ depend for their. force on the:interpretation of the seventh —_____. 
ts} section of an act passed in 1810, relating to the recording of 2 
4; 4 notarial acts in the several parishes.of the then territory of  crocazr. 
e.g Orleans, and for other purposes; and of the act of the state - 
is] ~ legislature, passed in 1828, to fix the mode in which town 
le lots and other lands situated in the city of New-Orleans and 
| its limits, the owners of which are nonresidents, may be seized 
i 3 and sold for city taxes, ac. 
a This is (we believe) the first instance in which the validity The 


of a notarial act of sale, or its effect against third persons, has ‘ions of the cnet 
been contested on account of not being recorded in the office recording of ti- 


tles to land in 


is . of the parish judge of the city and parish of New-Orleans. the office of 


e |  Anoffice kept by the judge of this parish for the recorditig of jige of the 
d " deeds,.as required by the seventh section of the act of 1810, parish Bye q 
E has never been created by legislative authority, nor does it uated, do not + 
Y | existin any shape. The provision of the act relied ones 0 A = 
a eans. 


protection to the title of the defendant against the effect of 

that of the plaintiff, has reference to those parishes where the 

office of parish judge was established, combining with the 

7 judicial powers of the officer those of notary and recorder of 

1 4 mortgages, &c. ‘These powers not being possessed by the 
: judge of the parish and city of New-Orleans, the law is not 
applicable to this parish, and has been so considered ever since 

its enactment. At that time there had been few if any 
appointments of notaries in the other parishes of the territory; 

the parish judge being ex officio notary for his entire parish, 

whilst in New-Orleans there were many notaries, all keeping 
offices of record for acts by them passed. Authenticated sales 

and transfers of property situated in any part of the*state, 

could be made in the city of New-Orleans, and the intention 

of the law was, that notarial acts of sale executed out of the 

parish where the propertysold wassituated,should be recorded. 

| in that parish; but it was not intended to operate on property 
_ | situated within the parish of New-Orleans. The proper 
q places to look for acts of sale relating to property therein, 
| were, at the time the law was passed, the various notarial 
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en Dis. offices‘of the city. We, therefore, conclude, thatthe pro- 4 
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at 1S visions of the'law-of 1810 cannot justly be so-construed as'to — 
morris —_ affect the title of the plaintiff: 1988 9 cha 
crocxen, \. The evidence:of ‘title, on: the oer of the defendant, is in — 
ote our opinion, not sufficient to support hisiright of property and 
mality of the possession to the lots in dispute.. He claims under a forced 
sinictly com, alienation made by the city authorities under the sanctioniof 
plied with. the act above cited. It was a sale for taxes, and in such saleg 
according to principles of jurisprudence established by several J 
decisions of the Supreme Court of the United States, and 4 
which prevail generally in the several states of the union, the — 
purchasers are bound, in order to give force and validity to ~] 
their titles, to show that all the formalities required by law 
in alienations of this kind, have been fully and faithfullycom- 
plied with. These principles:we consider to be founded in — 
justice and sound policy. ‘Sacrifices of property of great — 
value are frequently made in consequence of slight inattention _ 
of owners or their agents, by officers of the government in 4 
the collection of taxes, and avarice and immoral cupidity often 
lead purchasers to avail themselves of advantages acquired: 
under legal pretexts, contrary to the moral precept which 
requires men to act towards their neighbors as they would 
think. just towards themselves in similar circumstances. 
Thelandsof  _ Le preamble of the act under consideration, has already 
e lands 0) 
a nonresident been stated. The first section: authorizés the collection of 
ee att for taxes and other dues to the corporation by nonresidents who 
taxes due to have no agent in the city, in a particular mode of pursuit as 


the c 
saa the eity pointed out by the law. In the present case, it is shown by 
leans, if at the the evidence, that the plaintiff always had, or at least had at 
time of the se the tifie the pursuit for taxes and other expenses was’ insti. 
an agent resid- tuted against his lots,an agentin the city. The seizure could 
ing in the city. . P 
not, according to the express terms of the act, have rightfully 
taken place whilst the owner had an agent in the city. 


Without taking into consideration any other omission of the — ‘ 


formalities required in orderto have effected a valid alienation “7 


of the lots in dispute, so as to deprive the owner of his title, 
we deem this circumstance.alone sufficient to invalidate that 
claimed under the sale of the marshgl. 
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The question’sbout costs alone remains’ to be settleds| In py 
the court below, they were decreed against the plaintiffyand —_—____ 
this part of the judgement is complained of by the appellee. = 

The evidence does not clearly show that'ian amicable demand Ba 
was made previous to the institution of the action: By the Rb There must 
Code of Practiceysuch demand need not be made:in writing; demand prior 
‘but. it is fairly to be implied from the 169th article, that a aa 


demand of this nature must be made previous to bringing a ort to 


the de- - 


suit, in order to charge a defendant with:costs; and as no‘dis- fendant . with 
tinction is made by law in relation to the kind of action about : 

to be prosecuted, the courts of justice can make nones >” : 
, It is, therefore, ordered, adjudged, and decreed, that the 

judgement of the District Court. be affirmed, and me - 

at of this — be 7 by appellant. » 


aged: 
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___ALLAIN os, LONGER. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The endorsers are bound in solido with the drawers of a promissory note when 


r, 


the necessary steps have been taken to bind them. 


A suit against one endorser of a ae note ps aa er with 


regard to the others. f hogy 


This ian an action Nesliae the endorser of a saneilns 
note, to which was opposed the plea of prescriptions‘ From 
the evidence, it appeared that more than five years had 
elapsed from the execution of the note,’to the institution of 
the present action; but that, within that period, a suit had 
been prosecuted against one of the endorsers :who proved to 
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Eaérenw Dis. be insolvent. The court a qua gave judgement for ° the - Ny 7 
Fon, 1098 ae and the defendant appealed. a4 
ALLAIN 
vs. 


LONGER. MarTuHews, J, delivered the opinion of the court. 


This is a suit against the endorser of eaninatiiite otis | 
The defendant pleaded the general issue and prescription of | ~ 
five years. The court below rendered judgement in favor — 
of the plaintiff, from which the defendant appealed. as q 

The note sued on was due on the first of February, 1824, — 
Service of citation in the present suit was made on the 2ist | 
of February, 1832. It appears that all the formalities 4 
required by law were regularly pursued in order to charge — 
the endorsers, who are John Whitaker, and. Debuys & { 
Longer, formerly commercial partners in New-Orleans.: > 

The only question submitted for the decision of this court — 
relates to the plea of prescription. It is clear that sufficient 
time had elapsed previous to the institution of the present | 
action to bar it, unless interruption of the prescription inter- | 
vened, as relied on by the plaintiff. 

The evidence on record shows, that the plaintiff in this — 
suit had, previous to the time fixed by law as the period of 49 
prescription in cases like the present, prosecuted a suit against 

_ the endorser, Whitaker, to judgement, who proved to be 
insolvent. The institution and_ prosecution of that suit is 
alleged as an interruption to the prescription of which the 
defendant now claims the benefit. a 

The researches of his counsel, and our own examination — 
of the subject have not resulted in the discovery of any case- — 
directly in point heretofore decided, or any doctrines of 
writers on the law relating to bills of exchange and nego- 
tiable notes, establishing principles precisely applet to 
the question before us. | 

The first inquiry which presents itself as tadiapedeabled in 
the decision of this question, relates to the nature of the 4 
obligations imposed on the maker and endorsers of a promis- 
sory note, executed in negotiable form. After a note.of this. 
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kind becomes due and payable, if the necessary steps have Estzay.Dis., 
been taken by the holder or endorser to charge the endorsers, —— aon 
they, and the maker, all become equally liable to pay the =m ™ 
whole amount promised to such holder; and he hasa right _ronomn. 
to pursue all or any one of them, at his option, to recoyer | The endor. 
the entire sum aggeed to be paid, and payment by any, one in solido with 
of these parties would discharge the obligations of the others yg fer 
towards the holder or endorser. These rights and obligations eine 
result from long established and well known rules’ on the have been ta- 
subject of bills of exchange and other negotishie: Bae eats > al sais: 
used in commerce. 

Now, if we apply to the situation of a maker and 
endorsers of a note, as above stated, the definition of an 
obligation in solido on the part of debtors, as laid down in 
the article 2086 of the L. C., it is clearly shown that such is 
the obligation assumed by debtors thus circumstanced. This 
article declares, that “there is an obligation in solido on the 
part of the debtors, when they are all obliged to the same thing, 
so that each may be compelled for the whole, and when the 
payment which is made by one of them exonerates the others | A suit against 


towards the creditor.” The.article 2092, contains an, express ofa promissory 
. note interrupts 


provision that, “a suit brought against one of. the debtors in prescription 
solido, interrupts, prescription with regard to all.” ne to 
We think these two.articles of the code decisive of the 


present contest in favor of the plaintiff. 


Jt is, therefore, ordered, adjudged, and decreed; that the 
judgement of the District Court be affirmed, with costs. _ 


Carleton and Lockett, for appellant. Saunders, for appellee. 
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ZACHARIE vs. BLANDIN. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. bs a 


ceer 


Service of both cifation and petition is necessary to bring a defendant into 
court to answer; the provisions of the Code of Practice on this'subject are 
not repealed by the act of 1828. . 


; 


A curator ad hoc may be appointed to an absentee ; nor will an attempt to bring ~ 
such absentee into court, while transiently within its jurisdiction, weaken 
the right to proceed against his representative. 7 


On a plea which objects to the legality of the action because all persons 
having an interest are not parties, the court may permitan amendment which 
will bring all the parties before it. 


2 2 @P@ ww we. 





The defendant was arrested on the 16th February, at the | 
suit of the plaintiff, who sued as surviving partner of a com- i 
mercial firm. On the day of arrest a citation was served | 
on the defendant in person; but on the day following, and © 4 
before service of the petition, he departed from the state for t 


oe 


his residence in the Republic of Mexico. . 
On the 27th of the same month the defendant, by his ‘ 

counsel, excepted to the petition, and prayed that it be, dis- 

missed on the following grounds, viz: 1. Because due and | 

legal service of petition and citation was never made on — ' 

the defendant; and, 2. Because the plaintiff had no au- ‘ 

thority to institute suit as survivor of the late firm of J.W. 


Zacharie & Co. Pending these exceptions, to wit, on the 14th 

March, on motion of the counsel for the plaintiff a curator ad 

hoc was appointed to represent the defendant, on whom service 

of the petition and citation was made on the 23d March. On | 

the 31st of the same month the defendant’s counsel excepted to | 
the appointment of a curator ad hoc as illegal, it not beinga f 
case in which said curator could be appointed, and atthesame 4 
time he excepted to a petion of intervention, served upon the 

curator ad hoc on the said 31st March, and filed in the cause by 

the curator of the absent heirs of the deceased partner of the 
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~ Jate firm of J. W. Zacharie & Co., on the: ground that.the Easteny ae 
same should have been served upon the defendant; and not ——__ 
upon his curator. These several serine wune sustained ZACHARIE 


by the court a qua, the plaintiff appealed...) + neabeay. 
ra 
° a Strawbridge, for ear made the lowing eee 
7 1..‘The case differs totally: from: that of Walle ss. Smiths 
. The whole difficulty in that case arose from the defendant not 


having been cited. Here, the sheriff’s return shows a per- 
sonal service of citation on the defendant, and an. additional 
| service of citation with copy of the ‘petition on. his = 
, 4 ad. hoc. 

a - 2. Itis citation which is the important Soshelley 4a: brine 
the defendant into court... True, a copy of the petition accom- 
panies it in ordinary cases, butymecessarily must be dispensed 





e | 

. with in the extraordinary case wooed for by. the act.of 

i a March, 1825, 

i 3. The appointment of a curator. wal Ne was sabasin and 

; a the only mode of preventing the defendant from availing him- 
j self of his own wrong in disobeying the citation to appear. 

5 | GC. art 157%. C. P. 116,191, 194, 737. Aeeefiaea 

. 122... 6 Martin, N.S. p..15. 9 

i” 4, Any irregularity in the institution. of the suit by the 

, | surviving partner alone is'cured® by the intervention, ofthe 


. | curator for the absent heirs; all parties in interest:are before 
the court, and the defendant can suffer no wrong in answering. 


McCaleb, contra: ¢ 

1. The judgement of the.court below is correct, because 
due and legal service of petition and citation was not made 
on defendant. ~ 

2. Because, as. survivor, Zacharie had ‘no authori to sue 
in manner and form as pursued. 9 

3.. The appointment of .a.curator ad iin aber defendant 
had left the state, was irregular and illegal: 


RO OS ae ee ee” ee” ee 
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4. The intervention ‘of the curator came too late; 7 


Rak moreover, was ‘not served legally on the defendant. 


Porter, J., atid the ‘iin of the court. 


The defendant in this case’was arrested by order of the 
judge, and directed to be held in custody until he gave bail. 
Whetherhe did give bail ornot the record does not inform us. 
At the time ofthe ‘arrest a citation to appear and answer the 


- annexed’ petition was served on him, but it appears the pe- 


ition was not served. He filed the following exceptions: 

1. Want of regular service of the petition and citation. 

2. A denial of right in the plaintiff, who styled himself 
surviving partner of a commercial firm, to maintain an action 
against him for a debt due to the firm. 

Before these exceptions were acted on by the court, the 
plaintiff, on allegation of the defendant having left the state; 
obtained an order from the judge that a curator should be 
appointed to defend him. 

Immediately after this order was obtained, the record does 
not say when, the representative of the déceased partner's 
heirs prayed ‘leave to intervene in the cause, and had leave 
granted tohim. In the petition of intervention he states that 
the heirs are interested in the suit, and es es the vener 


in the claim against the defendant: 


To these proceedings, the attorneys for the defendant also 


’ excepted; on two grounds: : 


1. That this case was not one in which a 2 curator ad hoc 
could be appointed. 

2. That the petition in intervention was offered too late, 
and should have been served ‘upon the defendant and not i 
his curator. 

The court took up all these exceptions at once, and acted 
on them. The judge was of opinion, that as the surviving 
partner could not maintain an action in ‘his own name; ‘the 
arrest was illegal, and the subsequent intervention of the 
curator of the heirs could not make that good which was in 
itself a nullity. He therefore sustained the exception. 
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This court is of opinion that service of both citation and a 
petition is necessary to bring a defendant into court to answer; 
and that the act of 1828, in relation to arrest, has not repealed **°#A81* 


v8. 
the provisions of the Code of Practice on this subject. C.P.  Buanpuy. 
nos. 178-9. Acts of Legislature, 1828, p. 150, §4. both citation 
' But being an absentee (for both the petition and the and petition is 


exceptions state him to be a resident of Tampico) we think a being © ieee 


curator might be appointed to: him. ‘The 195th*article of ¢"tinto court 


to answer; the 


the Code of Practice contemplates such a course of proceeding age ¢ 
e ode oO 


after the action is instituted. The attempt'to bring the de- Practice on 
fendant ‘into court during his’ transient’stay here does not at ‘'s ett 
all weaken the right to proceed against the representative. Ay the act of 

And we think that on a plea which objects to the legality 4 .ratorad 
of the action because all persons having an interest are not 4 morte fo i 


parties, the court may permit an amendment which will bring absentee, nor 
will an attempt 


all the parties before it. i: ae one 
But whether the arrest was legal, and the surety on the ®bsentee into 
court, while 


bond is bound to respond to a judgement rendered on the transiently 
pleadings so amended, is quite another question. It was not peg cs 


made by the exceptions filed below. It is not before us, and 2 the right to 


proceed = a- 


we express no opinion on it. - Sainst = re- 
presentative. 


As the judge, however, sustained the ibdgatie which y Pegi 2 
prayed for the dismissal of the petition, it is immaterial on — objects 


1 
what reasoning he came to that conclusion if the conclusion be of the action 
erroneous. Considering it to be 80, pre 

an interest are 


It is, ordered, adjudged, and decreed, that the judgement court my pe. 


of the District Court be annulled, avoided, and reversed; and & ona on ee 
it is further ordered, adjudged, and decreed, that this cause will bring. all 

e parties be-: 
be remanded to be proceeded in according to —, we ap- fore it. 


pellee paying costs of this appeal. 








CASES AN THE SUPREME COURT 


Eastern Dis. ... « . bes wand 
June, 1832. | GODFREY vs. HALL. 
GODFREY 
vs. APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


HALL. 


It is no bar to an action that another suitis pending between the same parties, 
and for the same cause of action in a sister or foreign state. 


Testimony taken in a cause may be used by either party. 


The answers of a party to interrogatories put to him by his opponent cannot 
be divided, and the latter has no right to read either of them if he object to 
the others being read. 


This cause went off on, certain bills of exceptions, which 
are fully set out in the opinion of the court, delivered by 
Martin, J. 


The defendant and appellant has placed this case before 
us on four bills of exceptions. 

The first is to the refusal of the judge. to discharge the 
jury and to continue the cause, in order to enable the counsel 
to procure evidence which he was prevented from using on 
account of some informality in the execution of a commission 
which was discovered during the trial. 

It is‘no bar The evidence was wanted to support the plea of the pen- 
Oot anton dency of an action between the same parties and for the same 
suit is pending cayse, in a court of one of the South American states. The 
—— the 

parties evidence was of no use as the action was not_pleadable 
cat eben | in bar to the present. In the case of Hone et al. vs. Vincent, 
Fone Sieh 6 Martin, N.S. 517, we affirmed. the judgement of the Court 
state. of the First District, decreeing that that court was not pre- 
vented from proceeding in the case, because a suit was 
depending between the same parties and for the same cause 

of action, in one of the courts of the state of Alabama. 

The next bill was to the opinion of the court overruling 
the objection of the defendant to the plaintiff’s reading an 


interrogatory of the former to a witness, and the answer 
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thereto. The reading was objected to on the ground that Sun 
the interrogatory and answer madé part of adeposition taken —____ 
by the defendant, which was his own evidence, and he had ae 
not used it, neither intended ‘he to use it; ‘that the plaintiff's mare. 
books afforded better evidence of the fact intended to be 

proven by the testimony; that the interrogatory to the answer 

offered to be read, had been elicited by an itterrogatory of 

the plaintiff, which had not, in the answer thereto, been read. 

We think the court did not err. Testimony duly taken Pe gy | 
in a cause may be used by either party. If the defendant pain nae Pn 
believed the interrogatory of the plaintiff and the answer party. 
thereto could avail him, he certainly was at liberty to read 
it; and as the plaintiff’s books could not be read by himself, 
the defendant could not prevent using other ‘evidence to 
establish facts of which it contained the evidence. . ~ 

The third bill was to the court sustaining the plaintiff’s 
objection to the defendant reading one of the answers:of the 
former to interrogatories propounded to him, the plaintiff, 
unless the whole of them were read. 

We think the court did not err. The answers of a party The answers 
to interrogatories put to him by his opponent cannot be PE ee Bi 
divided, and the latter has no right to read either of them, Put ‘ bim by 


is opponent 

if he object to the others being read. Sided, | Me = 

The last bill relates to the rejection of evidence to support Money rege 

the plea of the pendency of the action mentioned in the first teen 

bill. As the pendency of that suit was an immaterial cir- if he object to 

‘ Me 3 the others be- 
cumstance in the present, the evidence was irrelevant. ing read. 

On the merits the judgement of the District Court appear 


perfectly correct. 





- 


It is, therefore, ordered, adjudged, and decreed, that it be 
affirmed, with costs in both courts, and six per centum 
damages for the frivolous appeal. 


Preston, for appellant. Strawhridge, for appellee. 
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CASES IN) THE SUPREME COURT 


Eastern Dis. ; § ys . 
June; 1882. SENAC ee, PRITCHARD. 


SENAC ; i 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


PRITCHARD. 
Whether there be an usage which will justify a jury in deciding by whom the 
repairs of a house are to be made—Query? But such custom cannot be 

inferred from the verdict; it must be established by the evidence. 


This was an action. to annul the lease of a house on the 
ground of its being wholly untenantable. The evidence, on 
the part of the plaintiff, fully established the facts charged 
in the.petition, but the jury found a verdict for the defen- 


dant, and judgement being rendered thereon, the plaintiff | 


appealed. 
Porter, J., delivered the opinion of the court. 


The plaintiff rented a house from the defendant, and before 
the expiration of the time for which it was taken, left it, and 
brings this action to have the lease annulled. 

The question presented is, whether the premises were ten- 
antable, and if they were not, whether the repairs necessary 
to make them so, were those which should have béen exe- 
cuted by the lessor. The jury have answered it in the 
negative by finding a verdict for the defendant. 

Whether We have examined the evidence on record, with as much 
there be 8” attention as in our power, and we are wholly at a loss to con- 


e which 


peal justify @ ceive on what grounds the verdict is based, unless as sug- 
ing by bag gested at the bar, the jury acted on the custom of this city in 
a house are to cases like that presented by the evidence. It may be possible 
be made~Que- there is an usage which will justify their conclusion, and by 


ry? But such 


custom cannot the 2686th article of the Louisiana Code custom is allowed 
be _ inferred $ ‘ X ae 
from the ver- to have considerable weight in ascertaining on whom the 


established by obligation of making certain repairs is imposed. But this 
the evidence. custom cannot be inferred from the verdict; it should be 


established by the evidence given on trial. As the verdict 
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creates a presumption that something of this kind may have 





_, ififluenced the jury, we think justice requires the case should 


- be remanded. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be annulled, ayoided, and 
reversed; and it is further ordered and decreed, that the 
cause be remanded for a new trial, the sppelize paying the 
costs of this appeal. 


Schmidt, for appellant. Eustis, for appellee. 





REED (F. M. C.), vs. PALFREY ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where a judgement by default is set aside, and an answer put in after the 
cause is fixed for trial, the defendant will not be entitled to a continuance, 
if it appear that the delay of filing the answer was caused by his own negli- 
gence. 


The plaintiff, who was held as a slave by the defendant, 
Palfrey, brought this suit for the recovery of his freedom. 

Palfrey called in warranty his vendor, Florance, and the 
latter put in an answer citing in warranty Beckman, who 
took a rule on the plaintiff to show cause why he should not 
be allowed a reasonable delay to file an answer. This rule 
issued upon an affidavit made by Beckman, in which he set 
forth, “ that if reasonable time were allowed him he. expected 
to obtain such information as would enable him to defend the 
suit.” .Pending this application (upon which no order was 
taken) and without an answer or judgement by default against 
Beckman, the cause was tried by a jury who found for the 
plaintiff, and assessed his damages. In pursuance of the 
verdict, judgement was rendered in favor of Palfrey against 
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Eastzaw. Dis. Florance, and in favor of the latter against Beckman. On 
_——.. motion for a new trial it was granted, in so far as regarded J 
Palfrey and his vendor, Florance, and Beckman, the vendor — 3 
of the latter. A judgement by default was then taken by 7 
Florance against Beckman, which was afterwards set aside, 9 


and an answer put in to the merits, on which a judgement 


was rendered in favor of Palfrey, and from which both war- q ; 


rantors appealed. 


Hoffman, for appellants, contended: 


That there was error in rendering judgement, as between q 
Reed and Palfrey, until all the parties called in warranty had J 
appeared. That if they failed to appear, a judgement by 4 


default should have been taken. He cited C. P. arts. 3830—7. 


Preston, for appellee, contended: 


That as Palfrey was evicted of the slave, and damages de- | 


ereed against him for his detention, he had a right to recover 


these damages from Florance, his vendor, called in warranty ’ , 


to guaranty his title. C. C. art. 2482. 
Maruews, J., delivered the opinion of the court. 


In this case the plaintiff, who was held as a slave by the 
defendant, Palfrey, brought suit to recover his liberty. Pal- 
frey cited Florance in warranty, and the latter, Beckman. 
Judgement, on the finding of a jury in the court below, was 
rendered, declaring the plaintiff to be free, and a certain 
amount of damages was adjudged to him against the defen- 
dant, who recovered from Florance, his vendor and war- 
rantor, the price paid to the latter, with interest thereon, and 


also the amount of damages which had been decreed to the 


plaintiff. Judgement was also rendered in favor of Florance 
against Beckman, for the amount of the price paid to the 
latter, from whom thé former bought the plaintiff, as being 
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the slave of one Thomas, and also the amount of damages a 
which had been assessed agajnst Palfrey. Beckman, sit oes 
seems, acted as agent in the sale, and bound himself in war- "8? 
ranty to the purchaser by express stipulation. PaLenet 
From the judgements thus rendered the warrantors —“"*“ 


We Ris 


The last person called inepapatig mimiaiiiaatelienn pro- 
ceedings in the court below, as having hurried him to trial 
without allowing time to prepare for his defence. It appears . 
by the record, that judgement had been obtained against him qT 
by default, which was afterwards set aside, and an answer ; 
was filed, A bill of exceptions was taken to the opinion of H 
the judge a quo, by which this defendant was ruled to trial; iy 
his answer having been filed after the cause was set for trial. 

It is shown by the record, that the late period at which he Where a 


filed his answer was caused by his own negligence, as he did jofealt is a 
not attempt to make any defence until urged to it by a judge- answer pat i 
ment. by default, taken on the part of his immediate vendee. ;: ray alee y | 
No affidavit appears on record, claiming time to procure tes. 2), the guna 
timony, or alleging the necessity of delay, to enable him to be entitled to 
obtain any specified means of defence. We therefore think itit om mer 
the judge did not err in forcing him to trial. filing > atid 
In relation to the merits of the case, we are of opinion that pr Benen 


the verdicts and judgements of the District Court have done mate —" : 
justice between all the parties. Palfrey, the original defen- 
dant, has lost the property purchased, and the fruits or. profits 
which it produced whilst in his possession; to indemnify him, 
both the price and fruits should be refunded, and the whole 
damage should ultimately fall.on the person who first sold 
and guarantied the plaintiff as a slave, who afterwards 
proved himself to be a free man. Florance has a right to 
look to Beckman for remuneration on his warranty, notwith- 
standing the pretended slave was sold as the property of 


another person. 
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It. is, therefore, ordered, adjudged, and decreed, that the 
judgements of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


DUSFREME ET AL. vs. AIME. 


APPEAL FROM THE COURT OF THE SECOND DISTRICT, THE JUDGE OF THE ; 
EIGHTH PRESIDING. 


If the husband, by any act of his, give a tacit mortgage on his property tothe 
heirs of his wife, it cannot attach on property previously disposed of by him. 


The facts are stated in the opinion of the court, delivered 
by Marty, J. 


The petition states the wife to be the sole heir of F. Arcenaux, 
who was one of the brothers and heirs of M. F. Arcenaux, 
wife of Rome, who on the death of his said wife, had an 
inventory made of the common property, which was after- 
wards sold at his request, when a plantation, which was his 
exclusive property, was included in the sale and bought. by 
the defendant. 


The petitioners having obtained judgement against Rome, q 


as administrator of his wife’s estate, and no property of his 
being found, claim a right of legal mortgage on the premises, 
which it is the object of the present suit to enforce. 

The answer admits the premises to have been the ex- 
clusive property of Rome, but'denies his ever acting in the 
capacity of administrator of his wife’s estate, and the con- 
sequent existence of a tacit mortgage; it avers that the plan- 
tation having been sold at a probate sale of the property of 
the community, any mortgage that may have existed thereon 
was thereby extinguished. 

There was a judgement of nonsuit oer the petitioners, 
and they appealed. 

We had our attention drawn to a bill of exceptions. The 
petitioners offered the record of a suit, in which G. & A. 
Arcenaux, two of the heirs of Rome’s wife, claimed their 
share of her estate. The record was offered to prove by 
admissions of Rome therein, that he had acted as admin- 


istrator of his wife’s estate. The reading of these admissions. 4} 


was objected to, and the objection sustained. 
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We think the district. judge did not err. ‘The record was sr 


that of a suit to which the present defendant was not a party. 

The defendants counsel has contended that the judgement 
is correct, as the property was sold by the Court of Probates; 
that the only evidence of the sale on record is a note of the 
judge at the end of the process verbal, which makes a dis- 
tinction between the premises and the rest of the property 
sold; nor could any declaration of the judge, under any 
circumstance, change the character of the transaction, nor 
affect in any way, the rights which others had or might 
acquire, and the court must, therefore, look elsewhere for 
proof of the character of the premises. That it is true the 
answer admits it never made part of the common property, but 
it was improved at the expense of the community, as admitted 
by the plaintiffs in their suit against Rome; and in as much as 
it could not, as it originally stood before the marriage, be sepa- 
rated from the subsequent improvements and the consequent 
increased value, it was properly inventoried and sold entire, as 
common, and thus the mortgage, if any ever existed, was 
extinguished. 

The counsel has further contended that the caireeiiiiien 
of Rome in the administration of his wife’s estate is expressly 
denied, and there is no proof of it on the record; for none 
can result from the petitioner’s suit against him, in which 
they recovered the sixth part of his wife’s estate. The sur- 
viving spouse, by retaining the common property, and having 
it sold, does not, thereby intermeddle in the administration 
of the estate of the deceased so as to render his own estate 
liable to the tacit mortgage of the heirs of his spouse. 

The opposite counsel has contended that the record does 
show that Rome assumed the administration of his wife’s 
estate. He had an inventory of the common property made 
within two weeks after her death. He provoked the ap- 
pointment of no tutor or curator, and about two months after, 
the sale took place at his request. The process verbal shows 
the purchasers were to give notes endorsed to his satisfaction. 
In the present case there is evidence of a witness calling on 
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gg Rome for payment of a claim against his wife’s , catate obit | 
———— sending him to the parish judge, who sent him back to Rome, 
napox' —_ who finally paid the debt. 


BADON. It does not appear to us the court erred. There is no _ | 


“ai by pe allegation, much less proof, that, till ‘after the sale to tna 


act of his, give defendant of the premises, Rome took any but cautionary 


pa tacit mort- 


on his Measures for the preservation of the common property, ia q | 


property tothe tothe consequently that part of it which belonged. to his wife’ 


eirs of 


wife, it aoa heirs. He had an inventory made, and provoked a sale off 


attach on pro- 


beet the property. If, after this sale, at which the defendant’s q : 
~ of title to the premises accrued, Rome, the vendor, by any act of | . a 
his own, gave to his wife’s heirs a tacit mortgage on hisown ~ i 

estate, that right cannot attach on any property (like that on 


which it is now sought to be exercised) previously sold. 


It is, therefore, ordered, adjudged, and decreed, that the 4 


judgement of the District Court be affirmed, with costs. 


McCaleb, for appellants. Porter, for appellee. ; 





BADON vs. BADON. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Testimonial proof cannot be admitted to establish a contract of agency which 
has relation to sales and purchases of real estate or slaves. 


- 
Oral testimony is inadmissible to prove a contraet relating to the sale of real 
estate or slaves, and no means aré left to a vendee of such things to enforce 
a verbal agreement to sell, except the privilege of resorting to the oath of 


the vendor. 


» When third persons attack contracts on the ground of fraud, testimonial proof 
isof necessity admissible; but where the allegation of fraud comes from one 
of the parties to a contract, he is bound to establish it by some written evi. 


dence, such as a counter letter, &c. 











acq 


exc 
me 


rn 


test 
adr 


cut 
pri 


atte 


to ' 
evi 
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© "This was an action to obtain from the defendant the 


4 transfer of certain lots of ground which the petition alleged Patol 
4 were purchased by him for the deceased husband of the plain- 


tiff, who left an only child, under whom the — claimed 
as heir. 

* The petition further charged that the defendant had —" 
the title to said lots to be executed in his own name, and 
fraudulently pretended to be the real owner. ‘The general 


issue was pleaded; and on the trial of the cause the plaintiff 


offered parole evidence to prove that the defendant had pur- 
chased the lots for her deceased husband, and not for himself. 
To the introduction of this testimony the defendant objected, 
on the ground that oral testimony could not be admitted 
without a beginning of written proof to prove a mandate to 
acquire landed property. This objection being overruled, 
and the evidence received, the defendant took a bill of 
exceptions. On ‘the merits, there was a verdict and judge- 
ment for the plaintiff, and the defendant appealed. 


Seghers, for appellee, made the following points: 


1. Fraud having been alleged and charged in the petition, 
testimonial proof or any other kind of evidence is of course 
admissible. 8 Martin, NV. S. 267. 

2. Parole evidence is admissible to show that an act exe- 
cuted by the agent in his own name is the Leet of the 
principal. 2 Lou. Rep. 597. 

3. The circumstance of the act being in the name of the 
attorney, does not affect the legal principles which control 
the case; neither the plaintiffs nor their ancestor were parties 
to the act, and it is open for them to show by parole or other 
evidence, the real nature of the transaction. 2 L. Rep. 597. 


Canon, conira. 
Maruews, J., delivered the opinion of the ¢ourt. 


This suit is brought to compel the defendant to convey and 
transfer to the plaintiff certain lots of ground situated in the 
suburb St. Mary, which she alleges'were bought for her late 
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husband Raymon Badon, through the agency of the defen- q ; 
dant. She further alleges that she has a right to the property 


in dispute, as heir to her child, lately deceased, who was the 


_ only legal heir to her husband, R. Badon. The cause was % 
tried by a jury in the court below, who found a verdict in 
favor of the plaintiff, and judgement being thereon rendered, — 


the defendant appealed. 3 
By a notarial act of sale, which is offered in evidence, it 


appears that the defendant purchased the lots in question J 
from Frangois Canonge, and took the title in his own name; J 
paid four hundred dollars as part of the price, at the time of 9 
receiving the conveyance, and secured the payment of the | 
balance by giving to the vendor promissory notes made in his J 


own name as vendee. 


The contract of mandate by which he is said to have pro- 
mised and agreed to purchase for his brother Raymon Badon, | 
was attempted to be proven by parole evidence. To this @ 


species of testimony the defendant objected, and his objections 
being overruled, his counsel took a bill of exceptions. -The 
decision of the case depends entirely on the legal admissi- 
bility of testimonial proof to establish a contract of agency 
(which has relation to sales and purchases of real estate or 
slaves), under the provisions of our laws. The question 
arising out of these provisions has already been decided by 
this court in the case of Muggah vs. Greeg. See 2 Lou. Rep. 
p- 593. The principles recognised in the decision then made, 
are adverse to the pretensions of the ape in the present 
instance. 

But her counsel claims the right to ssAillieoe parole proof 
to establish the contract of mandate against the defendant, 
on the ground of allegations of fraud against him, contained 
in the petition. 

It is perhaps true, that contracts, Reever solemnly entered 
into in appearance, and however completely clothed with 
legal formalities, may be annulled on account of simulation 
and fraud; and, ‘to prove such simulation and fraud, testi- 
monial evidence may be resorted to; but this can be legally 
done only when necessity requires an infringement of the 
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general rules adopted to protect the inviolability of written per Ang 
contracts. ‘ The provisions of our code render incompetent 

. all oral testimony to prove a contract relating to the sale of  >400™ 
real estate and slaves; and no means are left toa vendee of _—Bapon. 
such things to enforce a verbal agreement to sell, except the —_ — 
privilege of resorting to the oath of the vendor; although sible to prove 


‘ A . ‘ ; t 
there is certainly a want of good faith, a species, of fraud, on feting, 30 the 


his part, in not performing his promise. When third persons = vot prone 


attack contracts on the ground of fraud, testimonial proof is = as 
of necessity admissible to establish facts necessary to show vendee of such 


the fraud alleged. But when the allegation of simulation and {288 ‘°. em 


fraud comes from one of the parties to a contract,he is bound eye Po 
to establish it by some written evidence, such as a counter privilege of re- 





letter, &c. ae “ 
The object of the plaintiff in the present action is virtually vendor: 


to make out a title in herself to real estate by oral evidence sactdine aaa 


alone; and to effect this, she requires of the defendant to — By 
convey the property which he purchased in his own name as fraud have wpe 
having been bought in reality for her husband. The right sateealiy a. 
to compel him to make this transfer and conveyance of real paring: Se 
property, of which he is the legal owner, is assumed as a.con- gation of fraud 


fro 
sequence of an agreement admitted to be only verbal. _ But poms 7 on 


our laws admit of written evidence alone to prove such con- nae - 
tracts; or the judicial confession of the parties to them. See Saeed & at 
the L. C. arts. 2255-6, 2415, 2961. To admit the testimonial some written 
proof offered in the present case, would, in’our opinion, vio- CY!dence, such 
late the rules of evidence ordained by these articles of the letter, &c. 
code, and destroy the protection intended to be given by them 
to proprietors of the most important property (viz. real estate 
and slaves) in the state. } 

The verdict and judgement of the court below, we believe 


to be based entirely on evidence which was illegally admitted. 
(L0th of July, 1832. Decree amended as follows:) 


“Ordered, adjudged, and decreed, that the judgement of 
the District Court be annulled, avoided and reversed, and that 
there be judgement for the defendant as in case of a nonsuit, 
with costs in both courts.” (Vide Minutes of that day.) 

99 | 








Eastern Dus. 
June, 1832. 
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CASES IN THE SUPREME COURT 


WHITE vs. WOOD. 


ee aah ae 


APPEAL FROM THE COURT OF THE FIRST DISTRICT we - a 


Where bills are accepted on the faith of a consignment and the payment of 
them guarantied by the consignor, the latter is responsible for any deficit 
which may remain in payment of the bills after deducting the nett proceeds 


of the consignment; but he is not chargeable with costs which the con- 


signee may have incurred in resisting a suit in relation to charges and 


expenses upon the consignment. 


The facts are stated in the opinion of the court, delivered 
by Maruews, J. 


This action is based on an account in which the plaintiff 
claims a balance of one thousand six hundred and fifty-six 
dollars and thirty-nine cents. The whole claim is composed 
of several items: 1. Nine hundred and thirty-one dollars 
and thirteen cents, as damage sustained in consequence of 
the defendant not having complied with engagements made 
by his firm in relation to one hundred and seventy hogheads 
of tobacco. 2. Four hundred and seventy-five dollars and 
twenty-six cents, money paid for the house of Crutcher & 
Wood, by the plaintiff. 3. Two hundred and fifty dollars, 
claimed on account of an alleged loss arising from the 
difference in the price of tobacco at the time a part of the 
one hundred and seventy hogsheads was sold, being less than 
it would have produced had it been sent to the plaintiff 
agreeable to promise, &c. The court below gave judgement 
for the defendant; from which the plaintiff appealed. 

It appears by the facts of the case, that Crutcher & Wood 
were the endorsers on bills of exchange drawn on the 
plaintiff and payable in New-Orleans, by one Trotter, of 
Nashville, in Tennessee, to the amount of five thousand five 
hundred dollars. These bills they assisted the drawer to 
negotiate in Tennessee; and the plaintiff accepted and paid 


them at maturity, under a guarantee of the endorsers, who _ 
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advised that they would ship to him one hundred and iaewe A 
seventy hogsheads of tobacco. They only sent one hundred ———-—— 


and forty-five hogsheads, which were sold by the acceptor of bes 


the bills, and produced the. nett amount of five thousand four wooo. 
hundred and forty-three dollars and eighty-seven cents. The 
plaintiff was compelled, by a judgement of the District Court, 
to pay to one Gordon, the captain of the steamer Brandy- 
winey the sum of four hundred and seventy-five dollars anc 
twenty-six cents, which was claimed on account of charges 
and expenses incurred in relation to part of the tobacco 
sent to meet the bills for five thousand five hundred dollars. 
From the entire transactions between the plaintiff and the. 
commercial house of Crutcher & Wood, as they appear by the 
evidence of the case, we are of opinion that the latter assumed 


3s ~— Where bill 
no binding obligation towards the former, except to refund to co oie | 


him any deficit which might remain in payment of the bills for on the faith of 
a consignment 


five thousand five hundred dollars, after deducting the nett anq the pay- 
proceeds of the tobacco actually sent by them to him for the ment of them 
< guarantied by 

purpose of meeting those bills. This deficit, according to the consignor, 
“ , the latter is re- 

the account of the acceptor, is fifty-seven dollars and thirteen sponsible for 
cents, exclusive of the sum of four hundred and seventy-five “).., Bm: 
dollars and twenty-six cents, which he was forced to pay to main in pay- 
, ment of the 

Gordon, as above stated. For these two sums, he ought to bills after de- 


have judgement in the present case. The costs of the suit ope tl 


wherein he resisted payment to the captain of the steamer a ee 


Brandywine, should not be taken into consideration, they is not chargea- 

° A 5 3 ble with costs 
being a consequence of a risk which he took on himself, and which the con- 
in which the defendant to the present action had no. parti- 190° % curred 


cipation; but the principal sum is fairly chargeable to the 5 ae 
defendant as it reduced the nett proceeds of the tobacco to charges and 
shipped to meet the bills, the payment of which was guaran- ¢,¢° an 
tied by the firm of Crutcher & Wood. : ment. 
* 

It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 
annulled; and it is further ordered, adjudged, and decreed, 


that the plaintiff and appellant do recover from the defendant 


4 
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Eastenx Dis. and appellee five hundred and thirty-two dollars and thirty- 


ee 






CASES IN THE SUPREME COURT 


June, 1832, 


nine cents, with costs in both courts. 
MALLEIN : 


CARATRES. McCaleb, for appellant. Pierce, for appellee. 





7 Cth 

MALLEIN vs. CARSTENS. = »d; 

| gC 

APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. S ne 

a} p 

Where an injunction is obtained in the form of. a separate petition by the | ru 
defendant in execution against the plaintiff, a judgement dissolving the q ii 
injunction, need not contain the reasons upon which it was rendered. me 
ql 


. The defendant enjoined a writ of possession which issued 
in virtue of a judgement rescinding the lease of ahouse,and =F 
restoring its possession to the lessor. To the injunction an 4 q 
answer was put in by the plaintiff in execution, but not by =F 
the sheriff, who was made a party thereto. On trial the » | 
injunction was dissolved, and the plaintiff therein appealed. 


ju 


Roselius, for appellant, made the following points: 


1. The judgement of the court a qua, is void, and ought to 
be reversed, because no law is referred to by the judge, nor 
any reasons assigned for its being rendered. ~ 

2. The judge a quo erred in dissolving the injunction when 
only one of the defendants had filed an answer. 


Porter J., delivered the opinion of the court. : Th 


In this case an injunction was obtained to which ananswer = 
was put in, containing a general denial, and an allegation | ' 
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that the writ stayed by the injunction had been taken out in —- Dis. 
yirtue of a judgement. Bi dlmsth 
The cause was tried by the judge, who ordered the injunc- —— 
» tion which he had granted to be set aside and renee and raemcrept- 
' that: the plaintiff pay costs of suit. — 
From that judgement this appeal is taken, and the appellant 
assigns for error of law appearing on the face of the pro- 
ceedings, the absence of any reasonsin the judgment ren- 
| dered by the inferior court. 
We decided very lately in the case of Rowlett vs. Shepherd, ; oe 


, injunction is 
that an injunction obtained in the form of a separate petition, °btainedinthe 

—— of a sep- 
by the defendant, in execution against the plaintiff, must be arate petition 


governed by all the rules laid down in the code of practice in me ce 


relation to oppositions to executions, because no other form of ore ge 
| __sproceeding, in relation to such matters, is authorized by our Judgement dis 
rules of practice. Viewed in this light, the dissolution of the sniying the ite 


junction need 


ijunction can be considered nothing but an incident con- not contain the 
reasons upon 


nected with the final judgement, and reasons ‘were not re- which it was 
quired as in the case of a final judgement. rendered. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed, with costs. 





MORGAN ET AL. vs. THEIR CREDITORS. 
"APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The judgement of homologation on the tableau of distribution filed by the 
syndics, is, in law, a judgement in favorof each creditor to whom a dividend 
is assigned; and has, in relation to the proceeds in the hands of the syndics, 

the authority of the thing judged. 
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174 CASES IN THE SUPREME COURT 
Eastern Dis. The facts are stated in the opinion of the court, delivered 


Pac ae — by Porter, J. 


MORGAN ET AL. ; 
THEIR CREDI- In this case, after a tableau of distribution was. filed by 
TORS: the syndics, and homologated by the court, @ rule was taken 
on them by the appellants to show cause, why they should 
not pay over to them a certain sum arising out of a bill of 
exchange on which the estate the appellants represent has 
paid a dividend since the failure of Morgan, Dorsey & Co. 
Whether this payment was made within sufficient time to 
enable the appellants to have presented their claim before 
the tableau of distribution was homologated, the record does 
not inform us. - 

The syndics opposed to this demand the final decree of 
the court directing them to pay over the proceeds of the 
estate in their hands to the persons therein mentioned; and, 
also, an allegation that the bill of exchange on which this 
claim had arisen, had already been proved against the estate 
at the instance of Price, Morgan & Co., and a dividend paid 
to them. 

The court sustained this defence, and from its judgement, 
this appeal is taken. 

The judgee The judgement of homologation on the tableau of distri- 
ae ao bution, filed by the syndics, is, in law, a judgement in favor 
eS of each creditor to whom a dividend is assigned; and has, in 
by the syndics, relation to the proceeds in the hands of the syndics, the 
ioleent ia ‘authority of the thing judged. So long as that judgement 
fayor of each tands unreversed, we do not see how an order can be 


creditor to 


} cag oh obtained for the syndics to pay over part of the moneys in 
ed; and has, in their hands to any person not a party toit. By the laws of 
pons whee Spain, formerly in force in Louisiana, the precaution was 
lly Ria taken, on paying the ereditors who had proved their debts in 
thority of the the concurso, to require from them the “obligacion, y fianza 
thing judged. 1. acreedor de mejor derecho ;” obliging each creditor to repay 
what was given to him, in case any one with higher claims 

should thereafter present himself. That law is now repealed. 


Whether there be an obligation of the same nature, raised 
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by the general principles of our law, we cannot say, and this Easrenw Dis. 
_ ease does not require us to decide. But if there be, which wet 
> is doubtful, the action must be against the particular creditor. sue xr at. 
: Th right to present the claim in concurso, and to be paid ‘pisdaiber 
out of the funds in the syndics hands, terminates with the ***™ 
jadgement. Whether in case of a partial dividend, the 
| creditor might not appear and claim to be paid out of the 
} funds which should subsequent thereto come into the pos- 
session of the syndic, we need not say, as the answer avers a 
final tableau has been homologated. 








4 4 It is, therefore, ordered, adjudged, and decreed, that the 
‘| _judgement of the District Court, be affirmed with costs. 





q ; Hennen, for appellant. Eustis, for appellee. 


@ 





JUNG ET AL. vs. DORIOCOURT ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Evidence may be received to show that a woman of color, who claims under 
a will, is the adulterous bastard of the testator. 


Article 31 of the Civil Code, which points out the mode for the proof of . 
natural paternal descent, relates only to illegitimate children susceptible of 
being legally acknowledged, and not to adulterous bastards. 


Where defendants sever in their pleas, although the plaintiffs’ ineapacity to 
inherit be shown by some of them, it will not avail those who have neglected 
to plead the incapacity. 


Francis Bernoudy, by his last will, among other dispositions, 
gave to the plaintiff, f’ w. c., and_her four children, the sum 
of one thousand dollars each. One of the children having 


| 
i 
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CASES IN THE SUPREME COURT 


Easverw Dis. died, this suit was brought by the mother and her three sur- 


June, 18 4 


JUNG ET AL. 
v8. 
DORIOCOURT 
ET AL. 


viving children, to recover from the defendants (heirs of the : 


testator), the legacies given to them by the will; and also, to 
recover the legacy given to the deceased child. 


A plea to the jurisdiction of the court having been put in 4 
and overruled, the defendants answered that the plaintiffs a 


were not the persons described in the will; and they further 


alleged, that the legacies left to the plaintiffs exceeded the J 


disposable portion. ‘Two of the defendants, in a separate 


answer, alleged additional matter, to wit: that the firstnamed ~ 


plaintiff, the mother of her coplaintiffs, was the adulterous 


offspring of the testator, and consequently, incapacitated, as 


well as her children, from recovering a legacy under the will 
of her natural father. : 

On the trial of the cause, the counsel for the defendants 
offered testimony to show that the plaintiff was a bastard 
child of the testator. To the admission of which, the plaintiffs 
by their counsel, objected on the following grounds.’ 1. That 


parole testimony of that fact was not admissible. 2. That — 


the evidence, if admitted, should be expressly confined to 


such of the defendants as had pleaded that fact in their 


answer. The court having admitted the evidence without 


qualification, the plaintiffs took their bill of exceptions; and 


the fact of bastardy having been established, there was judge- 
ment for the defendants, and the plaintiffs appealed. 


Conrad and Buchanan, for appellants, made the following 
points: 


1. The defendants have noright to prove the descent of the 
plaintiffs by parole evidence, or by any other means than the 
written act of acknowledgement of their parent. Because, 


first, the recherche de paternité is a privilege accorded to the 


illegitimate child, to enable him to obtain an alimony, and 
cannot be used against him. Old C. C. p. 50, arts. 30-1. 

2. Because the plaintiffs are people of color, and if they 
are the children of the testator, they are alleged to be his 
adulterous offspring. Old C. C. art. 16,p. 49. Id. art. 30, p. 50. 
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_ 3. Supposing the fact of their being theillegitimate offspring 
of the testator to have been conclusively shown, it is not suf 


“aoe 


ficient, because those illegitimate children only whohave been ’°*° a SS 





° 


acknowledged by their parents are incapacitated by law from bonioeoenr 


receiving donations from them. Old C..C. p, 249, art. 4. 
Merlin, Questions de Droit, verbo Paternité. 

4. The allegation of bastardy can only avail those of the 
defendants who set it up as a defence. 

5. One of the defendants has admitted the sites of the 
plaintiffs and is bound by that admission. 


Dennis and Derbigny, contra. 
Martin, J., delivered the opinion of the court. . 


The plaintiff, Jung, and the other, her children, claim lega- 
cies under the will of the defendants’ ancestor. 

_ The latter pleaded that the court was without jurisdiction, 
because they were beneficiary heirs. The plea was overruled 
and, in our opinion, correctly. It is true that they had ob- 
tained time to deliberate whether they would become bene- 
ficiary or absolute heirs; but without expressing any deter- 
mination thereon, they proceeded to the liquidation and 
partition of the estate, and have suffered fifteen years to 
elapse. 

The plea being overruled, was followed by two separate 
answers. 
The first, which is that of three or four of the defendants, 


has the following pleas: 1. The plaintiffs’ description of 
themselves in the petition, does not correspond with that of 


the legateesin the will. 2. The plaintiff, Jung, was not, as 
is alleged, married to Villeneuve Leblanc. 3. The plaintiff, 
Passage, is not authorized to sue. 4, The action is prema- 
ture. 5. The legaciesare reducible. . 6. The general issue, 

The second answer, which is that of the heirs of the fifth 
defendant, contains a further plea, viz: That the plaintiff, 
Jung, is the adulterous bastard of the testator, and the other 
defendants are her children, and, therefore, neither has the 
capacity of inheriting from +o 
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CASESAN THE SUPREME COURT 
There emanate against the spied —_— 


June, TOR. pealeds 


We have examined the last plea in the el anectenteli 


wouiatoees as it is the most important; as it appears that if the decision 


of the first judge thereon is correct, there will be no necessity — 
of examining the others. ae] 

By a provision of our law, bastards, adulterous or inces- 
tuous, even duly acknowledged, shall not enjoy the right of 
inheriting from their natural father or mother, in any of the 
casesin which other.natural children are allowed to inherit 
from their natural parents. The law allowing them nothing 
more than merealimony. C. C. p. 156, art. 46. 

Every disposition in favor of a person incapable of receiv- 
ing, shall be null, whether it be disguised under the form of 


ospeErEe tsBPreBE |. 


onerous contract, or made under the names of interposed - . 


persons. 
The father and mother, the children and dependants, the 


paera_p D - 


husband and the wife, of the incapable person, shall be re- \ 


puted incapable persons. Id. 212, art. 17. ° 
It is, therefore, clear, that if the facts pleaded, be estab- 
lished, the plaintiff, Jung’s claim, must be rejected as that of 7) 
an adulterous bastard, and that of the other plaintiffs, her chil- —) 
dren, as that of interposed persons. | 
But it has been urged that the plaintiff, Jung, is a woman 
' of colour, and as persons of this kind are not allowed to prove 


ss 2 ee > 


their natural paternal descent, when they have not been 4 


legally acknowledged, it follows that their natural paternal 
filiation cannot be proved against them; and, therefore, proof 
of this filiation ought not to have been received; and if it 
could, it must: have been confined to such evidence as could 
have been legally received, of paternal natural descent. 

Illegitimate children, who have not been legally acknow- 
ledged, may be allowed to prove their paternal descent, 
provided they be free and white. Id. p. 50, art. 30. 

It is very clear that the object of this proviso, is to exclude 
illegitimate coloured children from any right in their natural 
. father, who has not acknowledged them. The means is pre- 
scribed with the view of prescribing the end. 
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_ This plaintiff was not, could not be legally acknowledged, 
as she was an adulterous child. . Jd, p. 48, art. 26. As such 


her paternal descent been denied, she would have failed, as 
the law disabled her, as a woman of colour, from proving her 
paternal descent. 

. She claims not alimony, but an inheritances. from this, if 
she be an adulterous child, the law, as we have seen, excludes 
her. The heirs seek the protection of the law, and allege her 
incapacity to inherit, and the question before us is, whether we 
are to say, this protection must be claimed in vain, because 
the law forbids proof of this incapacity. 

_She is under a double incapacity, as an illegitimate child of 
colour. She cannot successfully claim any thing from her 
natural father or his heirs, if her descent be denied, because 
the law has said she cannot prove it: as an adulterous child, 
she cannot inherit. 

Both these incapacities are privileges of the “a which 
the court must, when called on, enforce; and the final ques- 
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“Jone, 188 


she might be allowed alimony; but had she claimed it,. nd silage JUNG ET AL. 


v8. 
ae 
ET AL. 


tion is simply, whether, from the interdiction of proof of . 


paternal descent, in the first case, to the coloured person, it be 
interdicted to the heirin the second. We think we are bound 
to solve the question in the negative, The interpretation 
which leads to the affirmative, would be Lord Coke’s “cursed 
interpretation which corrodes the text.” It would lead to the 
absurd proposition, that although the plaintiff cannot claim 
alimony from the heirs, she might the estate, 

It must, however, be admitted that it has been shown, that 
the tribunals of France gave to the article 908 of the Napoleon 
Code, a construction, under which they protect illegitimate 
children from the legal incapacities under which they labor, 
by allowing them to resist, in certain cases, the introduction of 
evidence of their illegitimacy. Sirey, 1809, 2, 310-11. Id. 
1810, 1, 272. Id. 1817, 1, 191. Jd. 1818-19, 1, 244 Locre 


Esprit des Codes, livre 4, titre 7, ch. 3, § 1, Merlin, Questions 


de Droit verbo Paternité. 
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a A part of the population of this state has been placed by 
law under certain disabilities and incapacities, from which it 
—“— is not the province of courts of justice to relieve them. “Cases 
eae OT bastardy, of very rare occurrence in France, are, unfor- 
erat. tanately; much more frequent among us. The decisions“of 
no tribunal in France are binding upon us; and these are 


very important considerations which impose on our courts a - 


stricter observance of the laws relative to te children, 

especially those of colour. t 

We are of opinion that the District Court did not err in 

admitting evidence of the plaintiff Jung being the testator’s 

adulterous bastard. 

But the plaintiff's counsel has contended, that such a proof 

could legally be made in one of the modes prescribed by law 

for the proof of natural paternal descent. C. C. 50, art. 31. 

These are private writings, in which the father may have 
acknowledged the bastard as his child, or may have given 
Article 31 of 
the CivilCode, the child by the father, conversations in which he called him 
oe as ce child, or his having caused him to be educated’ as such, 


out the mode 


a pn the residence of the mother-as the concubine of the father in 
nal descent, his house, when the child was conceived. 
relates only to 


illegitimate It has appeared to us that this part of the code relates only — ‘ : 4 


ceptible of ny to illegitimate children susceptible of being legally acknow- 


him that name. The public or private acknowledgement of ] 
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ing legally ac- ledged by the father, and not to adulterous or incestuous bas- 3 


knowledged, 


and not to a- tards, who cannot be legally acknowledged. The object of 4 7 


dulterous bas- the law being to protect heirs from the too great fondness of 


Where de. the natural parents of such children. 


— pleas On the merits, it has appeared to us, that the proof’ made 


olaintiie — by the defendant has fully established that the plaintiff Jung 


pacity to inhe- is the adulterous daughter of the testator, and the other 
rit be shown plaintiffs her children; it therefore follows, that the — 


by some of 
them, it will must be sustained. 


t avail those 
inher neg: The counsel of the plaintiffs has, however, contended, that . 
sand ticles inca. it cannot avail the defendants who have not made it; that by 


pacity. forbearing to plead the incapacity, these defendants have 
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OF THE.STATE OF LOUISIANA. 
waived any advantage they might derive from it, and it was 


‘ Jawful for them to do-so, and they are bound. by the waiver. 


The counsel of the defendants has replied, that although 
they have severed in their pleas, the plaintiffs have proceeded 
to trial at once against all the defendants, and there has been 
but a judgement against all.. That the plaintiff’s incapacity 
to inherit being shown by some of the defendants, the court 
was bound to consider it as existing with regard to all; that 
the incapacity is introduced in support of religion and moruality, 
and it is contra bonos mores that it should be avoided. 

We are of opinion that the incapacity must be pleaded, 
and the judges cannot supply it, and the law has restricted 
the proof of it. 

The exclusion either for cause of incapacity or unwor- 
thiness, shall not be sued for, other than by the relations or 


_ the parties interested in the succession of the estate. Jd. 160, 


art. 70. . 

We, therefore, conclude, that the three defendants who 
have’ neglected to plead the incapacity, cannot claim any 
advantage from it. 

This renders it necessary to examine these pleas. 

1.. The plaintiffs have duly proved that they are the per- 
sons mentioned in the will. 


2. It has appeared to us, that it is quite unimportant to- 


inquire, whether the plaintiff Jung be actually married to 
Villeneuve Leblanc. : 

3. We find that the plea of the want of authorization of 
the plaintiff Passage, is sustained, and the suit must be dis- 
missed as to her. 

4. The suit does not appear to us premature. 

5. The reducibility of the legacies cannot be claimed, 
because the defendants never made their option to accept 
as beneficiary, and disposed of the estate as absolute heirs. 

6. The plea of the general issue is found against these 
defendants. 
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See 
JUNG ET AL. 
DORIOCOURT 

ET AL. 


The plaintiffs claim, altogether, five legacies of one thou- — 


sand dollars each. The heirs of F. Doriocourt, one of the 
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Ren bt defendants, having succeeded in establishing the plea of adul- 





vuxe st 4% to be deducted, or one thousand six hundred and sixty-six dol- 


ponncount lars and sixty-six cents and two-thirds, leaving a balanceof | 
three thousand three hundred. and thirty-three dollars and © — 


thirty-three cents, one fourth of which is to. be deducted as 
the share of the plaintiff, Passage, who has not. proven that 


she was authorized by her husband to sue; #. e., eight hundred a 3 


and thirty-three dollars and thirty-three cents, leaving a 
balance,to be recovered by the three other plaintiffs, a sum 
of two thousand five hundred dollars, or eight hundred and 


thirty-three dollars and thirty-three cents and» one-third by | 


each. 


their deceased mother, a sister of the other two heirs. Pend- 
ing the suit, F. Doriocourt died, and her representatives 
having successfully opposed the plea of adulterous bastardy, 
are out of court. Bernoudy, the brother of F. Doriocourt 
died, and his two heirs, F. & E. Bernoudy, have been 
brought in; and with A. & B, Leblanc, the heirs of their 
father’s brother, are chargeable by equal portions of the sums 
recovered by the three plaintiffs, and are to have one-fourth 
thereof each. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be annulled, avoided, and 
reversed, and that there be judgement of nonsuit against 
the plaintiff Passage, with costs in both courts, and in favor 
of the defendants, heirs of F. Doriocourt, with costs also in 
in both courts, and that each of the three other plaintiffs do 
recover from each of the other four defendants, A. Leblanc, 
B. Leblanc, E. Bernoudy, and F. Bernoudy, the sum of two 
hundred and eight dollars and thirty-three cents and one- 
third, with costs in both courts. 


_ terous bastardy,.her proportion, 7. ¢. one third of that sum, is 4 4 


There were. originally three heirs of the testator, viz; F 4 4 
Doriocourt, E, Bernoudy, and A. & B, Leblanc, representing 4 
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RUSSELL BT Al, eeGALE ErigL. 


Slee. 34:4 Sage at e ny? 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. _ 


ad © Baer at in - ee - 
* ta ETAL. : 


. 


A consignee called in asa garnishee lias 4 Fight toretai the money which 
he has paid for freight, insurance, &c. 
- Phe plaintiffs attached a sbiiitey of bale rope, ‘as the 
property of one Buckles, which had been consigned’to the 
defendant Gale. In that suit, Gale intervened, and obtained 
the release of the rope, upon his executing a bond with Mil- 
laudon, as surety in the sum of one thousand two hundred and 
ninety-eight dollars, conditioned to pay that amount in’ part 


_Satisfaction of such judgement as might be rendered in favor 


of the plaintiffs against Buckles. The plaintiffs having ob* 
tained final judgement against Buckles, brought this suit to 
recover the amount specified in the bond. ... 

The claim was resisted by the defendants, on the ground 
that they were entitled 'to certain credits for charges accruing 
upon, and connected ‘with the transportation of the rope, 
which had been paid by the defendant Gale, and a statement 
of which was annexed to the answer. They also pleaded a 
tender of the amount due on the bond, after deducting the 
credits for which they contended. 

On the trial of the cause; they offered a witness to prove the 
disburséments set forth in thé account, but the court refused 
to let the witness be sworn, on the groutid that the matters in 
controversy, in this case; had been finally adjudged by the 
decision of the Supréme Court, in the case of Russell et al. vs. 
Buckles: Gale intercening' party. To which opinion of the 
court, the defendants, by their counsel, took a bill of excep- 
tions. ‘There was a verdict and judgement for the amount of 
the bond, and the defendants appealed. 


Pierce, for appellee, argued as follows: 


The only question in this case is, whether Gale can claim 
against the plaintiffs any sum as an offset to his bond for 
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184 CASES IN THE-SUPREME- COURT 
— moneys paid for sGeignt stones and commissions, &c., sup- 
LETAL- below thought that He could not a admitted to proof under 
ate Etat, these circumstances. . 

Gale & Co. and C. Buckles had dealings together, in the 
course of which Buckles shipped to Gale a quantity of bale 
rope. Buckles was previously indebted to Russell & Bar- 
stow in a large sum of money. Russell & Barstow.attached | — 
the bale rope before it reached Gale, but after he .had rel 
ceived.the bill of lading. Gale came in and intervened in 
the suit, praying that the rope might be given up to him, as 
owner. The trial was had, in which Gale did not introduce 
any evidence of ownership, but endeavored to establish a 

| preference by introducing evidence to establish that Buckles 
was indebted to him. The court decided that Gale had no. 
lien. See 2 Miller, p. 418. ° 

" At the beginning of this suit, Gale bonded the bale rope, 
} _ giving Millaudon as his security. The bond shows that he 
| stipulated to pay so much money if judgement went against 
| Buckles. Buckles had judgement against.him; and when “JF 
Gale is called upon.to comply with his bond, he pleads that 
: there was money owing him in the suit of Russell & Barstow “y 
vs. Buckles, which he did not claim, and which must be now 
allowed him; that he paid freight, storage, &c., for the bale 
rope, and that the plaintiffs are chargeable with it. 

The present plaintiffs. answer him, that if he had any claim 
in the suit of themselves against Buckles, he ought to have 
presented it in that case; that he was a party to that suit; i, 
that though his intervention spoke only of ownership, the =} 
evidence taken in the case was as to any claim of any nature 4 4 de 
or kind against the ropeyand the judgement wasupon hislien; 9 
if, therefore, there were any omissions, he has but himselfto =F 
blame; it isres judicataas tohim; that we have asmuch right 4 3 
to demand of him the profit he made by-the sale of the bale fF 44, 
rope, as for him to ask us to pay expenses which, if they were 7% 
teal (and they’are not), must have been taken into conside- . ig 
ration, at the time the rope was given to him ata certain 
appraisement, 
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He is-certainly too late*to put in now a claim which’ he Esiress 
ought to have put in imthe suit of Rusiéll 4 Barstow vs, ———— 
Buckles. teen nent saree ron pte ge 
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_ owner, believing himself to be such. Such was the’ opinion 

of the district judge; but it seems they were yee ae 
See judgement of the Supreme Court. « 

The only quéStion is, what did Russell .& Deno ‘attach? 
Answer? “All the*right, title, and interest of Buckles to a 
quantity of bale ‘rope in the possession of Gale.” -Bucklés 
lived in Kentucky, whence the bale rope was shipped origi- 
nally to New-Orleans. ‘When attached in New-Orleans, it 
was bonded. by Gale, af its appraised value in New-Orleans. 
Gale had paid all the freight cartage, &c. &c., as ‘per~his 
account, which gave the property additional value pro tanto. 
Gale has lost the property. Is it just to give to the at- 
taching creditor, any more than Buckles’s real interest in 
the property, which is the valuation in New-Orleans, less 
the expenses of-bringitg it here. “Let the attathing créditor 
be awarded his fall pound of flesh under the bond, bat do not 
give him the blood with its Eo 


a 


* Neatem J, delivered the opinion of the courts © 


The defendant Gale was sued as principal, and the defen- 
dant Millaudon as a surety on a bond given in the suit of the 
present plaintifis vs. Buckles, (ante, vol. 2, 417,) on a claim of 
a quantity, of bale rope attached in the said suit. 

They pleaded, that at the time the attachment was levied, 
the defendant Gale believing himself the owner of the bale 
rope, put in a clainythereto,. That the sum of one thousand 

two hundred and ninety-eight dollars, mentioned-in the bond, 
was the appraised value in New-Orleans of the bale rope, 
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186 CASES IN THE SUPREME COURT 
Eaérerx Drs. without any deduction for the charges of transportation, as 
June, 2. Fe eight, drayagey/storage, insurance commissions, &cs which, 
RusseLL eT At. having been paid by the claimant, constituted a fair charge 
aie at. in his favor against the property attached, to the-amount of 
iwo hundred and forty-five dollars and eighteen cents, leaving 
the sum of one thousand and fifty-three dollars and eighty-two. 
cents, as the nett proceeds of Buckles’s property liable to the 
attachment, which the defendants have tendered to the plain- 
tiffs, and which’ they have refused to receive, and they have, 
ready to be deposited, when and where the court may direct. 

There was a verdict and judgement against the defendants, 
and they appealed. #% 

The record shows, that the dite for the plaintiffs, intro = | 
duced by the defendants, deposed thatsome timeago (he thinks _ ae 
before the filing of the answer) he had a conversation with 
the defendants” counsel, who offered a check for the balance 
admitted to be due, which he refused to receive. Ifhe had 

deemed it proper to accept the sum admitted, he would not 
have accepted the check, but would have required a deposite 
of the money. 3 

The record of the attachment case against Buckles was 
given in evidence. 

The defendants, at the trial, offered to prove the disburse- * 
ments stated in the answers, which was disallowed, on the 
ground that the decisionof the Supreme Court, in the case 
cited, had fully settled the controversy. Whereupon, bears 
took a bill of exceptions. . 

The plaintiffs’ counsel has contended that it appears from 


the record ‘in the attachment cage, that Gale and Buckleshad “9 


dealings together, in the course of which the latter shipped 
the bale rope to the former, but it was attached foradebt 
of the consignor for a much larger sum than it*was worth. 
On the receipt of the bill of lading, the consignee intervefied 
and bonded the rope. At the trial he offered no evidence of a. 
ownership, but endeavored to establish a claim to alien for «9. 
advances, and failed. . | 








That in the bond sued ieee obligors bound themselves ay 
to pay one thousand two hundred and ninety-eight dollars, if 
judgement be obtained against Buckles, and a judgement was Die ae :. 
given for a much larger sum, and the ‘obligors cannot now sate 5 
claim a credit, which if the defendant Gale was-entitled to, 
he might have claimed in the former suit to which he made 
himself a party. 
The counsel for the detuetnate has viniieistls that the 
only question in this case, is, what did the plaintiffs attach? 
and the answer must be, all the right, title, and interest,.of 
their debtor, in the bale rope; in .other. words, the value of 
the bale rope ifm Kentucky, where it was shipped. ~The 
difference between that value and the value in New-Orleans, 
results from the freight, insurance, drayage, storage, d&c. The 
party who has paid all these charges, has an interest to these 
amounts distinet from that of Buckles, and which isnot, there- 
fore, liable to be attached by the ereditors of the latter. , L 
We have. not acted on,the bill. of exceptions, because, 4 consignee 
admitting that the Sums stated. in the answer were actually garnishee, has 
paid by the defendant Gale, yet he is unable to, show, that . 
there was a balance due to him, at the time of the attach- hae oe = 
ment. -The district judge concluded, and we agreed with freight insur- 
him, that there were unliquidated accounts between himand “""”’ - 
Buckles, and it did not appear in whose favor the balance 
stood. Gale had, then, no lien. Buckles was the absolute 
owner of the bale rope. He might have alienated it, and 
whatever the debtor can alienate, the creditor may attach. 





me. . It is, therefore, ordered, adjudged, and decreed, that. the 
judgement of the District Court be affirmed, with costs in 
both courts. 
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DIXON vs. "DIXON'S EXECUTORS, 


4PPEAL FROM THE COURT QF PROBATES OF NEW-ORLEANS,, ._ ) 


+) gehhew 


The repeal of the Spanish law regulating the community of acquests, is not 


supplied by an —— —s of ay state. a 


Property found in a succession, is regulated by the law, in force at the time. 
cit is opened, no matter how ar eee pr pERNa ie’ wedi 


been, when the estate was acquired. is 


* 
The same rule does not apply, in regard to property which enters into 
the community of acquests and cee , 


If by the laws of the country where the marriage takes place, a community 
of aequests and gains be created by the marriage, a subsequent law declaring 
there should be no further community between the persons who had entered 
into this engagement, would be retrospective, and a violation of eas 
vested under the vontract, oe 

It is not the law in force at the time the community is dissolved, but that in 
vigor at the period it was formed, which regulates the rights of husband 

and wife to the property acquired during coverture. 


The wife can acquire a right to property made, during marriage before 
that martiage is dissolved, and these rights exist to the same extemt, and are 
as susceptible of being enforced when the community ceases by a repeal of 
the law, as they are when it terminates bys separation from bed and board. 


The repeal of the law does not destroy the right of the wife to the property 
acquired under it. e 


a7 


This was an action by the wife, against the executors of 
her deceased husband, to recover one moiety of the estate 
which the latter acquired during marriage, and of which he 
died possessed. 
































OF THE STATE OP LOUISIANA. 


The answer put at issue the fact of marriage; but admitting vomuae 
that the parties were married, denied that there existed any —______ 
community of acquests and gains, as the marriage was a sd — 
solemnized without the state of Louisiana, and. the Wife oon’ exec: 
never resided therein. 

The. evidence showed that the. ania. were saeaiek in 
Pennsylvania, in 1813. That in 1816, the husband. removed 
to Louisiana, where he continued engaged. in business . until 
his death, which took place in 1831;, the wife, all the time 
residing in Pensylvania. . The court agua gaye. andes 
for the plain, and the defendants appegled. 

































Maybin,, for apialieate made the following points: | 


1. That the law.of the fuero real, giving the community 
claimed by the plaintiff, was abrogated by. the act of March 
25th, 1828, 1 Miller’s Rep. 397. 

2. That the Louisiana Code, art. 2370, gives. the, .commu- 
nity only in cases when both husband and wile - who. are 
married in another state. reside in Louisiana; and _as_ the 
plaintiff never did reside in this iates her claim is impliedly 
excluded. 

3.. That the wife has no right to her share in the commu- 
nity of acquests and gains until the decease of her husband, 
who, till. that period, is the sole’ owner of the community 
property; and that, as Dixon died in 1831,and there being 
no law, giving the plaintiff her half of the community except 
the fuero real, which was repealed by the act of 1828, the 
plaintiff has no claim to the half of the estate made by Dixon 
during his residence in Louisiana. C. C. 2373. 

4, The law of domicil applies only to the case where both 
husband and wife reside in Louisiana, and not to a case 
like the. present, where the wife has not acknowledged the 
jurisdiction or the laws of the state. gf 


Presten, contra. 


* 
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irene De Dis. Porter, J., delivered the opinion of the court. 
_———————— ot 
bio-e T his is an action in which the wife ite the one-half. of 
prxon’s zxe- the acquests and gains made during the residence of the hus- 
corns: band in Louisiana. The answer puts her quality in issue; 
and admitting her‘to be the wife of the deceased, denies the 
right set up in the petition. 

The facts of the case establish, that the parties married. in 
Philadelphia, in 1813; that shortly after, the husband re+ 
moved into Louisiana, and continued in this state until his 
death, which took place in 1831. His wife did not accom- 
pany him, but remained in the state of Pennsylvania. 

The court below gave judgement in favor of the plaintiff, 
for the one half of the property acquired in Louisiana, and 
at the same time decreed that the sum of two thousand dollars 
should be paid to the heir of the husband; it appearing to 

. the satisfaction of the judge, he had brought that amount 
with ‘him when he came to New-Orleans. 

In the case of Cole vs. Cole’s Executors, this court decided, 
that where the husband alone removed into this state after 
marriage, the property acquired by him was subject to the 
community of acquests. That decision was based on a statu- 
tory provision found in the laws of Spain, and on the prin- 
ciple acted on by the court in the case of Saul vs. Syndics of 
Saul, that the law regulating the community of acquests was, 
in the language of the civilians, a real, not a personal statute. 

But in the present instance the laws of Spain were repealed 
previous to the death of the husband, and the case conse- 
quently presents questions which did not nor could not arise 
in that just alluded to. 

ia Por te or The first inquiry is, whether there be any statutory -pro- 
law regulating vision of this state, which supplies the place of the Spanish 
the communl- Jaw, and in virtue of which the plaintiff can maintain the 


ty of acquests, 


is not — pretension advanced by her. The 2370th article of the 
by any statuto- 

ry provision Louisiana Code, which is the only legislation we have on 
a ~— this subject, in our opinion does not support it. It*changes 


the previous regulations. It provides only for the case where 
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both parties come into the state, and leaves the rights grow- <a 
ing out of the removal of one of them here, in silence. — 


Property found ina succession is regulated by the lawin "W0* 
force at the time it is‘opened, no matter how different or >0»’s ExE- 


CUTORS. 


contrary thereto the rule may have been, when the estate Property 
was acquired. It is of some importance to ascertain whether found in a suc- 


cession is regu- 
the same rule applies in regard to that which enters into the lated by . 
community of acquests and gaiis. We think’it’ does not. the time it is 


The rights of heirs arise from the death of the ancestor. The ont Phe 
rights of husband and wife, in the partnership of gains, groW different or 
out of the marriage contract, and do not originate in its disso- . ieee 
lution; and it is impossible to distinguish between the interest 5°V° Deen 


when the - es- 

proceeding from such a contract, and that which springs from ‘te was ac- 
‘ quired. 

any other agreement the law sanctions. If, therefore, by the Tne same 


law of the country where the marriage took place, a commu- ag ps 
nity of acquests and gains was declared to be created by the gard to proper-_ 
marriage, or, in the language of ‘our code, superinduced of (2,,"incs. the 


right by the contract, we should think that a subsequent law, soc a 


declaring there should be no further community between the gains. 


persons who had entered into this engagement, would be ne “ > 


retrospective, and as much a violation of rights vested under country where — 


the contract, as a statute would be, which would alter the takes ye nena 


obligations imposed, or impair the rights acquired, under a py 
contract of sale or of lease. gains be crea- 


We are aware the principles here recognised do not cor- ingen 


respond with the doctrines taught by the highest authorities 9ve"t law, de- 


claring there 
in the French law, by Dumoulin, Pothier, and Toullier. They should be no 


hold that the wife has no right whatever, until the marriage a “on 


is dissolved, or the community otherwise terminates. That tween fhe ad 
she has nothing but a mere hope or expectancy. Their law Pgh: into - 
on this subject, ancient and modern, and the opinions of their mel: ye 
most eminent jurists, are collated and examined by Toullier, pata 8d 
in twelfth volume of his Droit Civil Francais.’ A reference lation of rights 
. , , , vested under 
to him will show what difficulties attend this question, the contract. 
and how embarrassing these jurists find the arguments, which 
an opposite view of it presents. But it is not for us to deny, ‘ 


or even doubt the’ correctness of their conclusions in relation 
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aie Dis. to the law of France. It is sufficient that itis not the same 
a ours, and that the difference is marked on this very point; 
nixon The Napoleon Code does not contain the provision found in 


sixor's exe- the Code of Louisiana, that if the husband alienates, during 


Corers: _coverture, the acquests and gains, with the intention of 


injuring the wife, she may, at his decease, bring an action to 
set aside the. alienation.’ The laws of Spain seem to have 
furnished that doctrine to the jurisconsults who prepared our 
code. And the exercise of such a right, does appear to us 
utterly opposed to the principle, that the wife has no interest 
in the property, until the community is dissolved; for if she 
has not, how can she’ maintain an action to set aside the 


alienation? Who ever heard of a suit, the sole basis of which | 
' was, that the hopes and expectationsof theplaintiffhad been | 


disappointed and defeated by the acts of the defendant, 
But admitting that the wife’s title to the property didnot 
vest, until the community was dissolved, ‘still her right te 
havé"an equal portion of ‘such property acquired during ‘co- 
verture, as might be found at its dissolution, existed. 

It grew out of the marriage; was the law at the time the 
marriage was entered: ititd, and no subsequent legislation 
could rightfully take it away. There is an able and learned 
note of Paillette on the 1437th article of the Napoleon Code, in 
which this question is incidentally treated, and in which the 
writer thus expresses himself: Du moment ou le marriage est 
contracté, la communauté convenue expressément, ou tacitement, 


acquiert une existence, et une forme irrevocable. Les rapports avec © 


les epoux sont a jamais déterminés. Toudlier, vol. 12, lib, cap. Hox 
It is not the Febrero, p. 1, cap. 1, § 22, no. 245. 


a ‘ape the If this principle be true, then it follows, that it is not the 
eee ae is Jaw in force at the time the community. was dissolved; but 
that in vipoest that in vigor at the period it was formed, which regulates the 


ae gst y rights of husband and wife to the property acquired during 
bt regu coverture. Settling this principle, aids in.the investigation 
batendind of the case, but does not decide it. The main difficulty 


ory anaes remains. Notwithstanding the tacit contract which may be 


~ naa vit 
: _— cover. supposed to exist between parties intermarrying in a country 
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where the community of acquests and gains exists, that tacit. wou e 
contract is, understood to have no greater force than the laws —___ 
“4 themselves; and, as they are real, and impose no obligation ee 


tation. Hence, where married persons move out of the 
country where they enter into such an engagement, the same 
consent is understood to exist, namely, that their future 
acquisitions shall be regulated by the laws of the country 
which they may select for their residence. _ Indeed, according 
to the principles of law recognized by this court, in the case 
of Saul vs. his Creditors, the statute being real, would control 
their acquisitions of property after they, moved within its 
jurisdiction, no matter what might be the obligations created 
by the laws of the country where they contracted. The 
question then arises, whether a law establishing the partner- 
ship of acquests and gains during marriage, being repealed 
before the marriage is dissolved,.can affect the rights of parties 
moving into the country and acquiring property during the 
time it wasin force. In opposition to any such right it is said, 
first, that the parties did not contract in relation to this law; 
they came into the state and submitted to its legislation, and 
as their rights grew entirely. out of it, they must be subject 
to any modification made in those laws. Second, that the 
assertion of a right being destroyed by the repeal of the law, 
begs the question, which is, whether any such right existed. 
That the wife has no property in the acquests and gains until 
the marriage is dissolved, and that until that event takes place 
none in fact can be said to exist. 5 Martin, NV. S. 
These are, certainly, grave objections, and they have 
| received our most serious attention. In the examination of 
them, we shall invert the orderin which they have been just 
stated, and inquire, in the first place, whether the wife can a, wits can 
acquire a right to property made during marriage, before that oT ee a —- 
marriage is dissolved. We think she may. The objection senile game 
confounds the power of the husband to defeat this right, with for. tot — 
its existence. As the head of the community he may dissi- "#geis dissolv- 


ed; and these 
pate it, or by bad management he may reduce the acqui- rights exist to 


29 






































extra territorium, the agreement is subject to the. same limi- ans a | 
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ae ng al sitions; but if he does not, the right of the wife to the one- 
' half is a legal right,-and may be enforced not alone when the 
— marriage is dissolved, but whenever the community ceases, 
prxon’s exe- It is true, the Civil Code in force at the time the husband 
curors. resided in this state declares, that “the wife has no sort of 
. ee 5a right in the acquests and gains, until her husband be dead”; 
susceptible of but this article cannot be taken alone. Notwithstanding this 


being enforced 
when the com- positive declaration, the very next number of the same article 


rapa Be yo provides that in case the husband has sold or disposed of the 

the law.asthey property to injure his wife, she may have her action against 

— R 3 his heir, to obtain her share of the value of the effects so 

from bed ee alienated. And by a subsequent provision, it is enacted that 

— in case of a separation from bed and board, she can claim 
her portion in the partnership of gains. _It is, therefore, clear, 
she has rights in the acquests before the husband dies; and 
after as much reflection as we are able to bestow on the sub- 
ject, we can discover no reason why these rights do not exist 
to the same extent, and should not be as susceptible of being 
enforced, when the community ceases by a repeal of the law, 
as they are when it terminates by a separation from bed and 
board. Civil Code 336, art. 66. Id. 342, art. 90. 

The repeal From this view of the case, it is seen the court does not 
i oa assent to the proposition that the repeal of the law destroyed 
the right ofthe the right of the wife to the property acquired under it; and 
perty acquired as the husband, after that event took place, continued to 
Hiei administer the common property without any act on his part 

evincing an intention of changing the rights of the parties, it 
is unnecessary to inquire whether the repeal of the law under 
different circumstances, would have terminated the com- 
munity. 

A bill of exceptions was taken to the refusal of the court 
to give the executors further time to procure testimony; but 
the affidavit on which the application was made, was so 
wanting in the requisites of the law, that it is clear the court 


committed no error in refusing the delay prayed for. 





' It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Court of Probates be affirmed, with costs. 





























OF THE: STATE OF LOUISIANA. 
MOSSEY vs. MEAD. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


There is no tacit reconduction where legal notice has been given to quit. 


Where property is leased for a year, with the privilege of extending it for a 
term of years if required, the circumstance of the lessee’s holding over for 
part of the term and paying monthly, is no evidence of his intention to avail 
himself of the clause which authorized him to require an extension of the 


lease. In such case, an actual requisition must be made. 


This was an action by the lessor, to recover from the defen- 
dant the possession of a house, which the latter held as sub- 
lessee under Hudson. From the evidence it appeared, that 
the plaintiff had leased the house to Hudson, for one year 
from the first of January, 1827, with an agreement that, if 
Hudson required it, he should have the privilege of remaining 
seven years longer at the same rent. This lease was as- 
signed by Hudson to the defendant, who held under it until 
the seventh January, 1831, when he was notified by the plain- 
tiff to quit. There was no evidence that either Hudson or 
the defendant had ever required an extension of the lease. 
Judgement being rendered for the plaintiff, the defendant 
appealed. 


Preston, for appellant made the following points: 


The lease was transferrable with the privilege of keeping 
the house seven years, and has been transferred to the defen- 
dant with this privilege. C. C. 2696, 2615. 

The plaintiff assented to this privilege in writing, and by 
receiving rent in pursuance of it. ~ 

Defendant availed himself of it by paying rent and claiming 
it the first time the plaintiff spoke to him on the subject. 
The consent was both implied and express, C. C. 1805, 
1795-6. 


ara 


[SS 
MOSSEY 
vs. 
MEAD. 











CASES IN' THE SUPREME COURT 


Easterx Dis. These principles are especially applicable to the contract of 
lease. C. C. arts. 2659, 1811, 3 
MOSSEY a 
vs. ¢ rf 


MEAD, Derbigny, contra: 








i . 1. The appellant, having no lease of the house of the ap. 
pellee, was bound to leave it at-the time specified inthe | 
| regular notice served upon him. Ee 
2. Having retained possession of the house notwithstanding 
the notice, he is bound to pay such price for the rent as could 
be obtained from others. 
3. Under certain conditions Hudson could avail himself of 
the lease of seven years; he never fulfilled those conditions, : 
as acknowledged in his testimony. 4 
Therefore, he had acquired no right to said lease of seven 
years, and could transfer none to Mead. 
4. Mead never possessed the house under the lease of seven 
years. He kept possession of it, as stated in the judgement 
of the Supreme Court between the same parties, upon tacit 
reconduction, : 
5. The notice given on the seventh day of January, 1831, | 
prevented the tacit reconduction since that time. C. C. arts. 


2655-6, 2659—61. eo 


Marti, J., delivered the opinion of the court. 








The plaintiff demands the possession of a house of his, 
occupied by the defendant, who has been notified, according 
to law, to leave it; but retains it in spite of the plaintiff: the 
| value of the rent is also claimed in damages. 

The defendant avers the plaintiff leased the house to 
Hudson, for one year, from January 1, 1827, and by a clause 
of the lease had the faculty, if he required it, of retainingit | 
on the same terms, during seven years from the above date. a 
That the defendant received an assignment of the lease 
from Hudson, and holds the house under it. 

The plaintiff had judgement, and the defendant appealed. 
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The defendant successfully resisted a similar claim of the a 
plaintiff, in this court, on the first days of last year. Ante, ———_ 
vol. 2, p. 157. On the seventh of January, the latter gave = UB 
a written notice to the former, to quit the house; and soon mgap,, 
after the present action was brought. | 

. The plaintiff’s counsel has contended that there is.no tacit 
reconduction for the year 1831, as within a week from the 
first day of that year, notice of the plaintiff’s intention not _ 
to suffer the defendant to hold over for another year, was duly 
given. There has been no extinction. of the lease, for the 
seven years following the date of the lease, because such an 
extension was even required, by the original lessee, or the 
defendant, the sub lessee. 

We are of opinion there has been no tacit reconduction, | There is no 


tacit - 
the lessor having within a week from the expiration of the duction whiere 


lease, given legal notice to the lessee, of his intention not to sab boon gives 
allow a tacit reconduction. C. C. 2659. to quit. 
The defendant’s counsel has contended that his client’s 
holding over during the years 1828, 1829, and 1830, and 
paying the rent during these years, monthly, according to the 
terms of a lease for one year, is ample evidence of his in- 
tention to avail himself of the clause which authorized him Where pro- 


to require an extension of the lease. 5 banter 
A requisition of the extension of the lease to the end of thePrivilege of 
extending it 


the seventh year, would have authorized the lessor to compel for a em of 
the lessee to pay the rent to the end of the extended period. a pins = 
At the end of the first year, 1827, the lessee, holding over, } ——— of 


lessee’s 

without opposition, there was a tacit reconduction for one holding over, 
‘ . for part of the 

year, the period of the original lease. Like reconductions term, and pay- 


followed for the defendant holding over at the end of the “5 Se pronae 


succeeding years. In January, 1831, however, the lessor’s of ——— 
to avai im- 
notice put an end to the lease, thus yearly renewed. It self of the 


would have been otherwise, had an actual requisition of the — 


plaintiff secured him the extension of the lease. him to require 
an extension 


of the lease. 


It is, therefore, ordered, adjudged, and decreed, that the d — 


judgment of the Parish Court, be affirmed, with costs. quisition must 


be made. 








. quence of the 






CASES IN THE SUPREME COURT 


JANIN vs FRANKLIN. _. ~ 
JANIN 
vs. APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
FRANKLIN. 


Until the vendee offer to return the slave he cannot have an action for the — 
price which is the consequence of the rescission of the sale. 


The facts are stated in the opinion of the court, delivered 
by Martin, J. 7 


The plaintiff is appellant from a judgement of nonsuit, 

Until the ven- the first judge having been of opinion that in an action 
glee offer tre- for the rescission of the sale of a slave, on the grounds of his 
hecannothave being withoutthe qualifications, which he had been statedto 
an action for s Br. * 
thepricewhich possess in the bill of sale, and which were the principal 
quence of the inducement which determined the vendee to purchase,a 
recision of the tender of the slave must be proven. 2 
We think the district judge did not err. Till the vendee 

offers to return the slave, he cannot have an action for the 

price, which is the consequence of the rescission of the sale. 

It is useless to inquire whether the offer to return the slave 

must necessarily be averred in the petition, or whether this 


defect is cured by evidence of the offer. 


It is, therefore, ordered, adjudged and decreed that the 
judgement of the District Court be affirmed, with costs. 





Rost, for appellant. Eustis, for appellee. 








COQUET vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT- a 


The express enactment relative to frauds committed within the time limited, 
does not exclude proof of prior acts committed by the insolvent, showing 4 
him to be dishonest and unworthy of the benefits accorded by law to unfort 4 he’ 
tunate debtors. oe a 















OF THE STATE OF LOUISIANA. 





Where a debtor claims the heer 
debtors, all his creditors should be considered as-parties to the suit, and are, — po 


consequently, incompetent to testify. 


COQUET 
v8. 


In a contest between the creditors and insolvent, where the sale of a slave by met 


the latter is alleged to be fraudulent, the vendee is a competent witness. 


The facts are stated in the opinion of the court, delivered 
by Martuews, J. 


In this case, the plaintiff, being in custody of the sheriff on 
@ Ca. 8a, instituted proceedings to obtain the benefit of the 
act of the 25th of March, 1808, passed for the relief of insol- 
vent debtors in actual custody, &c. In conformity with the 
requisitions of law, he annexed to his petition a schedule of 
his affairs, in which debts are exhibited to the amount of four 
thousand seven hundred dollars, and nothing whatever to pay 


them with. His release is‘ opposed by the creditors above 


stated, who filed charges of fraud against him which were 
submitted for trial to a jury, whose verdict was in favor of the 
insolvent, and from a judgement thereon rendered, the op- 
posing creditors appealed. 

The charges of fraud have relation to the sale of two slaves 
made by the insolvent, and to a gig which was in his pos- 
session a short time before his arrest. The fraud alleged 
against the sale and transfer of one of the slaves to Mr. 
De Armas is abandoned by the counsel for the appellants, 
leaving only the facts which concern the other slave and the 
gig, to be examined. , 

As to this last property, the evidence does not show clearly 
that it ever belonged to the appellee; or if it did, that he 


_made a fraudulent disposition of it. 


The law of which the insolvent claims the benefit, purports 
to have been made for the relief of honest and unfortunate 
debtors, and provides expressly, by the seventeenth section, 
that no person shall have its benefit who in contemplation of 
taking such benefit, has, within three months previous to -his 
arrest or imprisonment, disposed of his property in fraud of 
the rights of his creditors. 
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Easrzey Dis. This express enactment relative to frauds committed within 
aan the time limited, does not exclude the investigation and proof 


omer of such acts as may have previously been done by a debtor, 


mis crepr showing him to be dishonest, and consequently unworthy of | -, 


Fogel ness tHE relief and benefits accorded by law only to honest and 
enactment rel- unfortunate debtors. See the case, Heil vs. his Creditors. 
ative to frauds Phe statement of the insolvent in the present case, showing 


committed 


gyn a large amount of debts, without one cent wherewith to pay 


does not ex- them, and without the allegation or proof of any losses occa- 
clude proof of . a ots : : 

prioracts com- Sioned by persons failing to comply with their engagements 
pee by the towards him, or other occurrences which deteriorated his pro- 
showing him perty, is certainly not calculated to impress his creditors with 
to be dishonest Pe e's . : yey 

and unworthy @ firm belief in his honesty and fair dealing. Yet it is very 
po none gag possible that his failure may have resulted rather from im- 
—— prudence than want of honesty in the disposal of his means. 

The slave Maria, in relation to which the fraudulent con- 
duct of the insolvent is alleged, was bought by him in July, 
1829, and sold to a free man of color named Nash, in June, 
1830, who is brother to the slave. This last act of sale is 
attacked as simulated, and having been made by the vendor ~ 
to defraud his creditors. Latour appears.to be a creditor by 
judgement rendered in February, 1831, on a note which 

- became due in the month of November preceding. At what 
time the debt to Ferrand became due is not shown. 

Two bills of exception to the competency of witnesses 
whose testimony was offered, are found on the record, which 
must be examined before proceeding further in the inves- 
tigation of the cause. The first is to one of the creditors (as 
stated on the schedule), offered on the part of the debtor. 
The second, to Nash, the purchaser of the slave Maria, &c. 
The former was rejected by the court below, and the latter 
admitted to testify. 

The general rules relating to the competency of witnesses 
established in our law, and such as they existed previously, ‘ 
are found in the articles 2260, 2261, 0 f the Louisiana Code. 
The first of the articles declares that a person, in order to 
be a competent witness, “must not be interested, neither 


directly nor indirectly in the cause.” The construction 
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which this rule has received by many ‘decisions of our Eastznx ae 

tribunals, has determined the interest which legally excludes 
a witness, to be a prospect of gaining some advantage or 
profit by the judgement of the cause in which he may be "6 cREDtons. 


COQUET 
v3. 


called on to testify, and which would be an immediate con- Pre eset 
sequence of such judgement. the benefit of 


4 laws made for 
Parties to suits cannot be received as witnesses nor made for relief te 
such except by interrogations propounded as provided for pana pd 
by our laws. In cases like the present, where a debtor meee 
claims the benefit of laws made for the relief of insolvent aspartiestothe 
‘ : ‘ 7 suit, and are, 
persons, all his creditors may be considered as parties to the consequently, 
suit; and in any contest arising in relation to the relief —~ 
claimed, none of them should be considered as competent to 
testify in the case. We are, therefore, of opinion, that the 
creditor in the present instance, was properly rejected by 
the court below. In a contest — 
The vendee of the slave, the sale of which is alleged to between the 
creditor andin- 
be fraudulent, is not a party to this suit, and his title under goles whens 
the sale will not be directly or indirectly affected by any ieee by. the 
judgement which may be rendered, Such judgement would !#tterisalleged 
be no bar to any action which might be instituted against lent, the ven- 
. . , dee is a com- - 
him to annul the contract, as having been made in fraud petentwitness. 
of the creditors of the vendor. If this be true, he was pro- 
perly admitted to testify, and the objections to his testimony 
affects his credibility rather than his competency, 
The only witness who proves that the insolvent made the. 
transfer of his slave Maria to defraud his creditors, is a woman 
named Annette Joubert, (whether colored or white does not 
appear) and she testifies only to extrajudicial confessions of 
the debtor (the weakest of all testimony admissible in courts 
of justice). Her testimony may have been discredited by 
’ the jury, and in this we cannot say that they erred. The 
fraud alleged in this case depends for its establishment 
entirely on matters of fact, of which the jury were competent 
judges. 
It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed, with costs. 


Canon, for appellant. 








Grymes, for appellee. 
26 








CASES IN THE SUPREME COURT 


Eastern Dis. - ROMAN ET AL vs ROMAN’S MINORS. 
July, 1832. 
SSS APPEAL FROM THE COURT OF THE SECOND DISTRICT. 
ROMAN ET AL. 
nisl ae =e Where some of the heirs are minors, the succession cannot be by them or for 
NORS. them accepted, without the benefit of an inventory. 


Claims against minors for a sum of money is exclusively cognizable by the 
Court of Probates. 


No law authorizes the transfer of a cause from the District to the Probate 
Court. aay 


This was an action brought against the tutor of minors 
claiming from them a debt due by the estate of the ancestor. 
The defendants excepted to the jurisdiction of the court, 
which exception was sustained, and the cause transferred to 
the Court of Probates. From this judgement the plaintiffs 
appealed. 


Martuews, J., delivered the opinion of the court. 


This suit is brought against the tutor of minors to recover 
from the succession of their mother a certain sum of money, 
which the plaintiff alleges to be owing and due to her from 
said succession, and which the defendants are bound to pay in * 
consequence of having accepted it. 

The tutor excepted to the jurisdiction of the District 
Court. His exceptions was sustained, and the judge a quo 
ordered the cause to be sent for trial to the Court of Pro- 
bates of the Parish of St. James. From this judgement 
the plaintiff appealed. 

Where some Weare of opinion that the court below did not err in de- 
of the cus clining jurisdiction of the cause. Part of the heirs being 
succession can minors,.the succession could not be by them or for them ac- 
a _ =e re cepted without the benefit of an inventory, and consequently 
cepted " wwith- should be administered under the authority of the Court of 
fit of aninven- Probates where it was opened. The present is a claim fora 
bag Pe ‘ certain sum of money, and according to the 13th section of act 


nst minors 924 of the Code of Practice, Court of Probates, have exclu- 


fora ay fou sive jurisdiction to decide on claims of this kind. The court 


clusively ©Og- helow erred (it is believed) in assuming the power to trans- 
nizable by the 
Court of Pro- fer the cause to the Court of Probates. We know of no 


bates. 
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legislative enactment which authorizes such a proceeding, ea 

and the obiter dictumin the opinion pronounced in the ‘case | 

of Tabor vs. Johnson, 3 Martin N. S. p. 682, relied on by the "0B 

appellees, cannot justify the course adopted by the judge a quo mxsszrvey. 

in the present instance, if it could in any case. The appel- Ne Jew an. 

lants have required in their answer that the judgement of transfer of ; 

the District Court should be amended in this respect, which cause ftom the 

must be done. Probate court. 
The 13th section of the act of 1828 relied on by the counsel 

of the plaintiff, is clearly not applicable to a case like the 

present. It provides only for cases wherein partition of suc- 

cessions has been made previous to the institution of actions 

against heirs (as therein authorized) in the district couris. 





_ This section of the act seems not to differ essentially from 


the article 996 of the Code of Practice which relates to pro- 
ceedings against heirs who are in possession of estates, &c. 

It is, therefore, ordered, adjudged, and decreed, that the 
part of the judgement of the District Court which declined 
jurisdiction of the cause be affirmed; and it is further ordered, 
adjudged and decreed, that the order of said court. to 
transfer this suit to the Court of Probates be annulled and 
set aside, and that the present action be dismissed at the_ 
costs of the plaintiff and appellant in both courts, 


Deblieux, for appellants, Seghers, for appellee. 





TORRE vs. MESSERVEY. 


APPEAL.FROM THE COURT OF THE FIRST DISTRICT. 


It is not necessary to prove an amicable demand where the debtor conceals 
himself to avoid citation, or has left the state and his residence is not known. 


In cases of attachment, where both plaintiff and defendant reside without the 
state, if the residence of the latter be known the plaintiff must prove an 
amicable demand. 
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Eastern Dis. This was an attachment case, where both parties resided 


June; 18. in the state of South-Carolina. The plaintiff failed to show 


tonne _ an amicable demand of the debt, which was put at issue by 


ussserver. the pleadings, and judgement being rendered in his favor, 
with costs, the defendant appealed. 


Porter, J., delivered the opinion of the court. 


This case commenced by attachment. There was judge- 
ment against the defendant, and she appealed. 

The only question she has raised in this court relates to costs, 
She complains of the judgement below condemning her to 
pay them, though she pleaded a want of amicable demand, 


and none was proved. . a 


Itisnot ‘The only matter for consideration is, whether the cause 
necessary to 


prove an ami- commencing by attachment does not take it out of the gene- 
cable demand 


where the ral rule. If the debtor concealed himself to avoid citation, 
debtor  con- 6+ if he had left the state and the creditor knew not his resi- 


ceals himself 


ns som — dence, we should suppose such circumstances would properly 
10Nn, or has le . sas 
the state and form an exception. But where the plaintiff and defendant 


ee is live in the same, though another state, and the residence of 


In cases the latter is known, as appears to be the case here, strangers 
oh who claim the benefit of our laws must take their burthens. 


a ae and We see no ground on which an exception can be made. If 
re- 

side without the reason of the rule be, that the creditor should be punished 
the state, if the in costs for suing where he might have been paid by de- 


bo Bugg he manding the money from the debtor, it applies with more, 
plaintiff must force to a case where he resorts to so severe a remedy as 
P ible demand, that by attachment. 

It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be reversed; and it is further 
adjudged, and ordered, that the plaintiff do recover of the 
defendant the sum of seven hundred and eighteen dollars 
and ninety cents, with intefest thereon, at the rate of seven 
per centum per annum, from the first November, 1831, until 


paid; the plaintiff and appellee paying costs in both courts. 


M‘Ready, for appellant. Pierce, for appellee. 
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Eastern Dis. 
PEMBERTON vs. ZACHARIE ET AL. July, 1832.- 


————_—_—_— 


After a cause is sent to the Supreme Court, by regular appeal from any of the Nes itd 
inferior tribunals of the state, the court of the first instance can no longer ee 
legally take any'steps therein, except such as may be necessary to transmit 
the record to the court above. : 





| : This was an application for a writ of prohibition, on cer- 
’ tain grounds, which are stated in the opinion of the court, 
delivered by Maruews, J. r 


This case is before the court on a rule obtained by the 
a defendants requiring the District Court of the first judicial 
3 district, and the plaintiff, to show cause why a writ of prohi- 
4 bition should not issue, inhibiting said court from making any 
orders in the case during the pendency of the appeal which 
had been granted by order of the court below on the 21st of 
June. 

One of the orders complained of was made on the 12th of 
June, but seems not to have been acted on ‘by the District 
Court until the 23d of that month, two days after the appeal 
had been granted. Two others were made; one on the 25th, 
and the other on:the 30th of June. 

We are of opinion that the order made by the District ie gg 
Court granting the appeal deprived that court of further the Supreme 
jurisdiction in the cause, and transferred it to the Appellate Meoreetinen 
Court, subject alone to the jurisdiction of the latter until the (AY rd > ae 
appeal should be disposed of. After a cause is sent to the als of the state, 
Supreme Court by regular appeal from any of the inferior cea Gouae 
tribunals of the state, the court of the first instance can no inaiiaes ton : 
longer legally take any steps in a case they transferred, a, steps 


except such as may be necessary to transmit the record to sulnaiamete 
the court above, in the manner prescribed by law. » The PccMry fe 
present is a case to which the article 846 of the C. of Practice pie Ao the . 


is applicable. a 








It is, therefore, ordered, that the rule heretofore granted 
by this court be made absolute. 
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Eastern Dis. , 
July, 1832. . DEVINE vs. KELLY. 


: SPILLER’S 
HEIRS 
vs. 
BAUMGARD. 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


the evidence. 
Porter J., delivered the opinion of the court. 


The defendant is sued for having been an accomplice with 
certain slaves in a robbery, and having received a portion of 
the property stolen. There was judgement against him in 
the court of the first instance, and he appealed. 

nan ake. The evidence appears somewhat open to the objections 
of the jury will made by the counsel for defendant, but on the principles 
pr ade ter | which regulate this court in relation to verdicts, it does not 
ifestly contra- appear so to preponderate in favor of the appellant as to 


to the evi- : ; os , 
ence. authorize us to interfere with the decision of the jury. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed, with costs. 


Macready, for appellant. Preston, for appellee. 





SPILLER’S HEIRS vs. BAUMGARD. 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


Where property is sold for taxes, it behooves the purchaser to show a strict 
fulfilment on the part of the officers of government of all the formalities 


required by law. 


The decision of the jury will not be disturbed unless manifestly contrary to 4 | 


citer ee oe 
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OF THE STATE OF LOUISIANA. 
The facts are stated in the opinion of the court, delivered "4st Tily, 1 


by Martuews, J. SE 
‘ SPILLER’S 
HEIRS 
In this case, the plaintiffs claim title to a tract of land as _..%. 
BAUMGARD.- 


described in their petition. .The defendant pleaded the 
general issue, and also sets up: title in himself under a sale for 
taxes. Judgement was rendered in favor of the former, in 
the court below, from which the latter appealed. 

The title to the premises in dispute in their ancestor and 
the heirship of the plaintiffs, are facts established by the evi- 
dence; and they must recover the property claimed, unless 
they have been legally divested of their title by the sale made 
for taxes, at which the defendant became purchaser, for the 
sum of fifty-four dollars. Against the validity of the sale, 
many informalities are alleged on the part of the appellees, 
which were shown to exist in the course of the trial in the 
court below. The legal principles in relation to forced 
alienations of property in payment of taxes, are well settled. 
They require purchasers under such alienations, in ofder to 
give validity to titles thus acquired, to show a strict fulfilment 


Where pro- 
is sold 
on-the part of the officers of government, of all formalities for taxes, it 


ooves the - 


imposed by law. The sale, in the present case, was made by purchaser to 
the treasurer of the state. The return of the collector of the pulley 
parish of St. Helena, where the land is situated, is incorrect; pede ee 
it states the property to belong to the father of the plaintiffs, vernment, ‘of 
who was at that time dead. The description of the land is = “oued 
defective, and its locality is not pointed out as the tax laws Y @¥- 

of the state require. . In short,many of the formalities, without 

which a sale like that under which the defendant claims title 


must be considered as void, were wholly neglected. 


It is, therefore, ordered, adjudged, and decreed, that. the 
judgement of the Parish Court be affirmed, with costs. 


Maybin, for appellant. Linn, for appellees. 





GRAVIER 


PERRILLAT. 








Eastern Dis. 


CASES IN THE SUPREME COURT 


GRAVIER vs. PERRILLAT. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


Where the facts set forth ina supplemental petition are not established by 
proof, the bare filing of itcan have no legal effect on the rights of the 


parties, 


The facts are stated in the opinion.of the court, delivered 


by Maruews J. 


The two first of these suits were commenced to recover 
possession of certain lots of land in the faubourg St. Mary, 
which the plaintiff alleged to be his property, and were un- 
justly withheld from him by defendant. The former also 


claimed rent for the use of the property, while in the pos- a 


session of the latter, who, in his answer, sets up title in himself. 
as having purchased said lots from the plaintiffy&c. Af- 
terwards Perrillat brought suit against Gravier, to recover 
from him a large sum of money, alleged to be due and owing 
to the plaintiff. 

These suits were, by consent of partiesyconsolidated, and 
the accounts relating to them, referred to accountants for 
adjustment.. The return made by them is the principal basis 
of the judgement of the court below. But their statement is 
altered in some respects. The District Court decreed to 
Gravier six hundred and twenty-one dollars, seventeen and 
three-fourth cents; and ordered him to make a full and 
complete title to Perrillat of the lots in question, when the 
latter should have paid to the former, or deposited for his use 
the sum adjudged, &c. 

~ From this judgement Gravier appealed. 

Previous, however, to its rendition, he had filed a supple- 
mental petition, in which he claimed from the defendant, a 
sum of money, as having been awarded to him by certain 
arbitrators, or amicable compounders. Of this award the 
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record shows no evidence, although ‘the appellant seems to alt 
rely principally on the’ allegations ‘contained in his supple- ————__— 

mental petition for a reversal of the judgment rendered in the — : 
court below. But as the facts therein) alleged seem not to seiiceit 


have been established by any proof whatever, the bare filing * Redan the ; 


of this supplemental claim can have no — effect on the ai mupple- 
rights of the parties. preg tg 


established by 


roof, the bare - 


It is, therefore, ordered, adjudged, and decreed, that the aan of i . ae 
judgement of the District Court, be affirmed with costs. effect on Ke 
re Sey, | rights of the 
parties. 

Young, for appellant. Moreau, for appellees. 





M‘DOUGAL vs. MULLONY. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


The payment of a specific sum does not liquidate an unsettled account, and 
cannot be pleaded in compensation. 


Porter, J., delivered the opinion of the court. 


va 


This action originated in a demand for an injunction | 
against the defendant’s carrying into execution a judgement 
he had obtained against the plaintiff. The grounds alleged 
for the protection of this writ are, that by the act of disso- 
lution of the partnership formerly existing between the par- 
ties to this suit, the defendant bound himself to pay all the 
debts due by the firm. But that subsequent thereto, and since 


27 
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Eastzny Ds the rendition of the judgement in favor of the defendant, the 

———— plaintiffhas been compelled by a decree of the District Court 
emoeae of the United States, to pay more than two thousand dollars 
uuttony. of debts due by the partnership. 

To this petition the defendant answered, that the plaintiff 
was indebted to him ina larger sum than now set up in com- 
pensation, in consequence of various matters growing out of 
their former partnership. 

On these allegations, a great deal of testimony was taken 
in the court below, and,several bills of exception filed.. The 
court below was of opinion the matters set up in the answer 
could not be pleaded in compensation. 


a 
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The pay. And of that opinion is this court. The plaintiff seems 1 : 


f i 
cifie sum does have thought that, because he had paid a specific sum on 


not liquidate account of the defendant, it was therefore liquidated, and 


account, and misht be plead in compensation. But this we apprehend . 


cannot be 
pleaded _in is not a correct view of the law on this matter. The sum 


aes aman paid may be liquidated, and the debt not so. Were it other- 


wise, then every specific item of an account might be con-, 


sidered liquidated. In this case, nothing can be more unliqui- 
dated than the demand set up in compensation; because it 
requires a long and complicated inquiry into various transac- 
tions between the parties, to ascertain whether any thing be 
due. See Pothier on Ob. no. 592. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed, with costs. 


Hennen, for appellant. _ Preston, for appellee. 
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DORSEY ET AL. vs. SMITH ET AL. 


e 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 
Owners of vessels are responsible for goods stowed. on deck, unless such 
stowage is authorized by the consent of the shipper or by custom. , 

Py é t f ‘? oe) ? 


The petition set forth that the plaintiffs shipped on board 
a vessel belonging to the defendants one hundred and forty- 
nine barrels of whisky, to be delivered to their consignee 
at Mobile. That,-through carelessness, forty-one ‘barrels 
were lost overboard, and to recover the value:of which, the 
present. action was brought. The afiswer\ admitted the 
shipment and. loss; but averred that the latter was occa- 






DORSEY: ET AL. 
vs. 
SMITH ET. AB. 


sioned by the’ perils of the sea, and not through neg- 


ligence or carelessness of the master. It appeared from the 
evidence, that part of the whisky was stowed on deck, and 


a part under, and that in a gale of wind forty-one barrels . 


were washed overboard and lost. The defendants further 
showed, that the plaintiffs were aware that part ‘of the 
whisky would be stowed on deck, to which they made no 
objection; and they further proved that it was usual and 
customary in the trade to stow such articles on deck. There 
was judgement for the defendants and the plaintiffs appealed. 


Hennen, for appellants, made the following points: 


1. The general rule of law is, that goods to form part of 
the cargo of a vessel must be stowed under deck. 4 Martin’s 
Rep. 582. Hampton vs. Brig Thaddeus. 

2. No usage to the contrary of this general rule has been 
proved. Custom or usage, (defined by L, C. art. 3, and Old 
Code, p. 2, art. 3,) must be taken in connexion with 1 Partida, 
tit. 2, particularly Jaw 5; and the proof there required must 
be given. 

3. According to no system of law has the usage contended 
for by the defendants been proved. Partida, 1 tit: 2, law 5. 
3 Justinian’s Code, lib. 8, tit. 53. 1 Blackstone’s Com. 76, 59. 


Strawbridge, contra. 
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i Sg! Re Porrer, J., delivered the opinion of the court. 


es 


HOPE This is an action to recover the value of goods shipped on’ 


— board a vessel belonging to the defendants, on a voyage from 


New-Orleans to Mobile, by the way of the river. The goods 
consisted of whisky, part of which was stowed on deck and 
a partunder. Those on deck were washed overboard during 
the voyage and lost, in consequence of tempestuous weather, 


Sena a The rule is well settled that owners of vessels are respon- 


vessels are res- sible for goods stowed on' deck, unless such stowage is au- 


set Ml thorized by the consent \of the shipper, or by custom. 3 Con. 


on deck,unless Rep. 9. 1 Caines, 43. Story’s Abbott, 354. 


such stowage 


is authorized Jn this case, exemption is claimed for the owners on both — 


aie fone grounds, and the judge below thought the evidence on both 


or by custom. +9 bein favor of the defendants. The proof is contradictory 
and far from conclusive; but we are unable to say the court 
erred. Whether the consent of) the plaintiff was proved or 
not, depends much on the credit due to the testimony of one 
of the witnesses. The judge who saw him and heard him, 
believed him, and his evidence has been rather corroborated 
than contradicted by the circumstances attending the trans- 
action. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 





HOPE vs. STATE BANK. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


Nothifig in the laws of Louisiana prohibits a man from transferring property 
to another, to be held for his use; and where the persons for whose use the 
trust is created, consent and agree, it shall stand in the name of others for 


their benefit; it is neither a substitution, nor a fides commissum.. 
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The facts are stated in the opinion of the court, delivered Easrens: Dis: 
: July, 1832. 
by eat J. = 
: HOPE 
The object, of this suit is to compel the Louisiana State stare BANK. 
Bank to permit a transfer to be made in their books, of six 
hundred and eighty shares of the stock of said bank, which is 
owned in the kingdom of Great Britain. 
The president and directors object to the transfer, on the 
ground that the petitioner proposes to invest the stock in the 
name of trustees, for the use of persons other than those to 
whom the transfer is to be made, and that such a disposition 
of property is prohibited by the laws of Louisiana. 
The proposed transfer is to carry into more complete effect 
the testamentary dispositions of the ancestor of the persons 
for whose use and benefit the trust estate was created. He, at 
the time of his death, and they, at the present moment, being 
subjects of the king of Great Britain, and inhabitants of that 
island. The record shows the consent of ali parties to the 
demand made in the petition, who by any possibility have an 
interest in the stock. Those who have the legal, and those 
who have the equitable interest in it, have alike assented. 
Under these circumstances, we think the transfer should be 
made. It is unnecessary to examine what will be the effect 
of the transfer on the ultimate rights of the parties concerned, 
or whether they are to be governed by the laws of England 
or of this country. It is sufficient for the decision of the point the ~—e . 
before us, that we do not know of any thing in the laws of Louisiana a 
Louisiana, which prohibits a man transferring property to ag transfer- 
another, to be held for his use. And such is, substantially, the to > tae < 
case before us, For the persons for whose use the trust is >¢ held for his 


use; and where 


created, consent and agree it shall stand in the names of others the persons a 
for their benefit. This is neither a substitution nor a fidei the trast ia cre- 


ated, consent 
commissum. ana it 


shall pore in 


It is, therefore, ordered, adjudged, and decreed, that the on name of 


judgement of the Parish Court be affirmed, with costs. their benskt 
itis neither a 
Workman, for appellant. Denis, for appellee. ga 
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Easters Du! oh ) ee , 
July, 1832. FORSTALL vs. FORSTALL ET AL. 
FORSTALL APPEAL FROM THE COURT OF PROBATES OF NEW-ORLEANS. 
os. 
‘FORSTALL’ § The probate court of a parish does not lose its jurisdiction of a succession 
ET AL. 
which was opened therein under the provisions of the old code and while 
it was in force, although no: proceedings were had until after the promul- 
gation of the new code which repealed the provisions of the old. 
. The facts are stated in the opinion of the court, delivered 
by Marti, J. 


The plaintiff, father of the defendants, being desirous to 
put an end to. the community of goods which had existed 
between him and their mother, and had continued since her 
death between him and them, applied to the Court of Pro- 
bates of the parish and city of New-Orleans. His wife 
having died in that city before the promulgation of the new 
code, one of the sons declined the jurisdiction of that court, 
contending that although if the proceedings had been com- 
menced immediately after his mother’s death or at any time 
before the new code was in operation, the present court would 
have been the proper tribunal to act thereon, New-Orleans 
being the place where she died, and at that time the suc- 
cession was opened at the place of the party’s death. But 
since the new code, the succession is opened at the place of 
the deceased’s last residence; in the present case, in the 
parish of Plaquemines, and therefore, the court of this latter 
parish is the tribunal before whom the plaintiff should have 
proceeded. The jurisdiction was sustained, and he appealed. 

It appears to us the judge of probates did not err. The 
succession is opened on the natural death of the party. Po- 

The probate thier, Successions, 58. Civil Code, 158, art. 58. N. Code, 928. 
court of pa- As the deceased died in the parish of Orleans in 1823, her 


rish does‘ not 


lose its juris- succession was openedhere. In the case of Hening vs. Harang, 
diction of a 


succession (7 Martin, NV. S..51), we held that if after the death of the 
which was 0- party, the parish, he died or resided in, be divided, the pro- 


pened therein 


under the pro- ceedings are to be carried on in that part of the new or old 
visions of the 


old code and parish in which the party died or resided in; that being of 
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the two parishes the one which appeared to have been con- Easrans Dis. 
. : July, 1832. 
templated: by the legislature, as well as the most convenient —————— 


to all the parties interested. at a 
The repeal of the original provision cannot, however, have = ERwin. 


a retrospective: effect, soins to give to a then existing parish a Ticats heels 4 

jurisdiction evidently given by law to another, however we no _proceed- 

ie - ings were had 

may deem the new provision the most: proper and convenient. until after the 
’ ' promulgation 

_— : of the new 

It is, therefore, ordered, adjudged, and decreed, that the bot by yard 
judgement of the Court of Probates be affirmed, with costs. sa hike 


old. 


Morphy, for appellant. Lavergne, for‘appellee. 





KERS ET AL. vs. ERWIN. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. — 


The article 3444 of the Civil Code, does not point out any cause by which 
prescription is interrupted, but establishes two distinct periods’ or terms 
which shall affect persons in different situations, in relation to rights of 


property. 


Where a debt is contracted out of the state, if after prescription begins to 

* run, the creditor has an opportunity of prosecuting his suit, from the circum- 
stance of his debtor passing every winter in New-Orleans, and he neglected 
to do so, the claimis barred. 


This was a suit on a bill of exchange, drawn by Thorn on 
Erwin & Co., merchants, at Savannah, in Georgia, of which 
the defendant was a partner, and by them accepted., ‘The 
bill.was dated sixth February, 1818, and made payable to the 
plaintiffs, or order, sixty days after date. . The defence set up 
was prescription; in support of which it appeared, that from 
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a the time prescription began to run against the ‘claim, the 
—__.-- defendant had passed every winter in New-Orleans, where 
menser at. he had property, and was engaged in the business of selling 
zrwix. Slaves. The court a qua was of opinion that. the claim was 
barred and judgement being rendered to that effect, the 

plaintiffs appealed. . itu} 


Martuews, J., delivered the opinion of the court. 


This suit is brought against the defendant, as acceptor ofa 





oa 


, 
oe. 

a 
. <4 
aa 
3g 


bill of exchange, dated in Savannah, in the state of Georgia, — Fe 
in the month of February, 1818, and payable sixty days after ~~ 


date. The ariswer to the petition contains several matters 
pleaded in defence, and amongst others, prescription. 

Judgement was rendered in the court below for the defen- 
dant, from which the plaintiffs appealed 

Being of opinion that the defendant must Pe - on his 
plea of prescription, we deem it useless to examine any other 
part of hisdefence. ie 

Five years had elapsed after the promulgation of the 
Louisiana Code, and before the institution of the present 
action. By the article 3505, of this code, the prescription, of 
five years is established against actions brought on bills of 
exchange, &c. According to the provisions .of this article, 
the defendant is clearly released ‘from the payment of the 
debt now claimed from him, unless there be something in the 
circumstances of the case which excuses the plaintiffs for not 
pursuing him sooner. The prescription which would, other 
wise bar their claim must be shown to have been interrupted. 
The interruption relied on by their counsel seems to be that 


which is based on the maxim contra non valentem agere non - 


currit presctiptio. To support this interruption, the benefit of 
which is claimed, reliance is had on the articles 3444 and 
3516 of the Code. The first relates to the acquisition of 
property in slaves, and makes a distinction between parties 
residing in the state, and those residing out of it; the time 
being double required to prescribe against the rights of the 
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latter. The article 3816 provides, that the prescription ae 5g ha 
releasing debts is interrupted by all such causes as interrupt : 
the prescription by which property is acquired. Now it “*™4%" 4! 


seems to us, that the article 3444 does not point out any cause ERWIN. 
by which prescription is interrupted, but establishes two g4jy"°or a’ 
distinct terms or periods of time which shall affect persons in — A oe va 


different situations in relation to rights of property. ‘The out any cause 
decision of the present case does not require from the court pe: Retro vin. 


any opinion as to what would be the effect produced on the pee rela 


'- situation of the debtor, who had contracted a debt in: this distinct _peri- 

7 ee 4 . ods or terms 
state, to one of its citizens, and immediately removes out of which shall af 
" its jurisdictional limits, and remains five years where legal ————— 


process of the state could not reach: him, in relation to his a = fier 





discharge from the debt under a plea of prescription. of property. 
The evidence of the case shows, that the whole of noone , be 0 


year, since prescription began to run against the claim of the tracted out of 
plaintiffs, has passed without an opportunity being afforded - pron Bo 
to them to prosecute a suit against the defendant, in conse- fon Resins to 
quence of his being every winter, since 1825, in New-Orleans, tor has an + 
They are not entitled to the benefit of the interruption een OH 
relied on. pedir . 
. ; of his debtor 

It is, therefore, ordered, adjudged, and decreed, that the vintetia Nee. 

judgement of the District Court be affirmed, with costs. ag gon Ae 


to do. 80, the 
Pierce, for appellants. McCaleb, for appellee. claim is barred 
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ROCHELLE ET AL. vs ALVAREZ. 
APPEAL FROM THE PARISH COURT OF uashoarnans. 


A deposition taken before a parish judge cannot be read in evidence, if the 
private seal of the judge be wanting; and in such a case proof of the signa: 
ture of the judge is inadmissible. 


The facts are stated in the opinion of the court, delivered 
by Porter, J., 


A d ° ° * . ° . ° . 
cate “mg The plaintiffs in this case offered in support of their title 


parish judge a deposition taken before the parish judge of Iberville. It 


gannot beread was objected to as wanting the private seal of the judge, 


and in 2 tice, upon which the plaintiff offered parole evidence that 


eeleetebak the signature annexed was that of the judge. The court, 
hat Judge is however, rejected the deposition, and in our opinion correctly. 
The provision of the law means nothing if the return be 
good without the seal. And documents of this kind must 


contain within themselves the proof of their verity. 


Son private, “a a formality required by the 433d article of the Code of Prac-- 


Had this difficulty been got over, the evidence was open 
to another objection which was insurmountable: it proposed 
to establish by parole evidence that the person in whose 
name a title to a slave was vested, had purchased her for 


another. 


On the merits, we see no reason to doubt the correctness 
of the judgement below, and 


It is, therefore, adjudged, ordered, and decreed, that it be 
affirmed with costs. 


Moreau, ‘for appéllant. Canon, for appellee. 
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Eastern | 
WEST vs. WILSON ET AL. July, 1 
——— 
‘ ‘WEST 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. ie 
WILSON ET EL. 
The provisions of the Code of Practice on the subject of citations, do not 


apply to persons residing out of the state. 


The endorsee of a draft may commence an action in his own name, although 
he be but the agent of the payee. This will not, however, defeat the 
drawer’s right to any equitable defence against the payees. 





This was an action by the endorsee against the drawers of 
a bill of exchange, and commenced by attachment. The 
answer averred that the plaintiff had nointerest in the bill, 
and further, that it was the property of the payees, Webb & 
Co., against whom the respondents had an equitable defence. 
' From the evidence, it appeared that Webb & Co. were 
q indebted to the plaintiff, and remitted to him the bill, which, 
when collected, was to be placed to their credit. There 
was judgement for the plaintiff in the court below, and the 
defendants appealed. 


Bath Sean RE Se eR RE  pE eE E ee ERIS NR EN MN) SM TRE ML DO IT ir a ee 


Porter, J., delivered the opinion of the court. 





This suit commenced by attachment, and is brought against 
the drawers of a bill of exchange, whose draft was protested 
for nonacceptance. 

The principal matter in contest between the parties, is the 
right of the plaintiff to the note. The defendants insist he is 
but the agent of the payees, and that there is a failure of the 
consideration for which the bill was given. 





; The evidence shows the payees were indebted to. the 
‘ plaintiff, and remitted him the draft for collection. It was 
- regularly endorsed to him. Whether these circumstatices 


might not, in an ordinary case, vest such an interest in the 
payee, as would discharge him from all equity between the 
original parties, need not be inquired into in this case, For 
the conduct of the plaintiff negatives the idea, that he held it 
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es ger a in any other character than agent. After he received the 4 
a draft, and commenced this suit, he failed, and filed his bilan, 
west § This debt he did not transfer to his creditors, and he now 
0s. a 3 pats ‘ e 
witsow ET AL. Carries on suit in his own name, a proceeding totally incon- 


sistent with the idea, that he received the note in his own a 


right. Had he such an interest in it, that interest must have 


been transferred to the syndics, and this action be in their 
name. ee 
On the merits, as to the want of consideration, the caseis 
not clear. The burthen of proof certainly lays on the de ~ 
fendant, and his evidence is not conclusive, though it raisesa 
strong presumption of the want of consideration. The ~ 
plaintiff, however, attempted to prove the consideration, | 
and failed to establish it for more than eight hundred and 
seventy-three dollars and thirty-five cents, for which sum we 

think they are entitled to judgement. 
iat® Ext Objections have been made, the defendants were not duly 
—— - — cited, because a delay of one day for every ten miles from this 
subject of fred city, to the defendants’ residence in Tennessee, was not — 
er oe not allowed. We think the provisions of the Code of Practice on ~ 
7 resi ing this subject have reference to the case of defendants who 
state. have a domicile within the state, and that they do not apply 

to persons residing out of it. 

The endor- As to the objection to the right of West to bring this action, 
or « draft because he was only agent. We think his case must be 


= = ac- distinguished from ordinary cases where agency is created 


name, ps by a power of attorney. The draft, in this instance, was 


sey pate. endorsed tohim. The legal title to the bill by the endorsement, 


of Tae wilt sor was vested in him. He could have released and discharged 


however, de itin his own name. He was, therefore, the owner of the 
_ right to draft, to all legal purposes, save that of defeating the de- 
any equitable fendants’ rights to and equitable defence. 

ce 
gainst the 
payee. It is, therefore, ordered, adjudged, and decreed, that the 


judgemént.of*the District Court be annulled, avoided, and > 
reversed; and it is further ordered, adjudged, and decreed, 
that the plaintiff do recover of the defendants, the sum of eight 
hundred and seventy three dollars and thirty-five cents, with 




















OF THE STATE OF LOUISIANA. 


interest from 22d January, 1831, until paid; and costs of suit ae a Du. 
in the court below;- those of appeal to be borne by the ———_ 


appellee. 
McCaleb, for appellant. Conrad, for appellee. 





THAYER ET AL. vs. GOODALE. 
APPEAL FROM THE COURT OF PROBATES OF NEW-ORLEANS. 


He who pays for a cargo is subrogated to the privilege of those who fur- 
nished it; but the privilege is extinguished by the destruction of the thing 
on which it exists. 


Where goods are insured and lost at sea, they are not represented by the sum 
insured, nor is the vendee’s privilege extended thereto. 


The plaintiffs opposed the tableau of distribution filed by 
the curator of the estate of Bernabeu, whereon Goodale was 
placed as a privileged creditor on a sum of money received 
by the curator from an insurance company, on the loss of a 
cargo furnished to the deceased on Goodale’s credit, and for 
which the latter had not been paid. The court a qua sus- 
tained the opposition, and the defendant appealed. 


Mart, J., delivered the opinion of the court. 


The defendant complains of the judgement of the Court 
of Probates disallowing a place on the tableau of distribution 
as a privileged creditor on a sum of money received by the 
curator from an insurance company, on the loss of a cargo 
furnished to the deceased on the defendant’s credit, and for 
which the defendant has not been paid. 
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Easters Dis. His counsel has contended that our code, 3194, provides 4 


July, 1832. 


—____. that he who has sold any moveable property, which has not 4 
tuaver been paid for, has a privilege thereon as long as it remainsin — 


ET AL. 


8. his vendee’s possession; and, by article 2157, subrogation — 
takes place of right, for the benefit of him who is bound with 
another for the payment of a debt. 7 Tou. 12. 119. 8 Martin, — 


GOODALE. 


706. id. N.S. 158. 3id. 319. 1 L. Rep. 401. 


He has contended that the money received represents the 
cargo in the same manner as the price of it, not yet received — 


on his vendee’s sale. 


Hewhopays ‘There is no doubt of the correctness of the two first po- q 
sitions. The persons who furnished the cargo had a privilege 1 
the privilege of to which the defendant was of right subrogated on his paying ~ 


for a cargo is 
subrogated to 


nished its but for the cargo. But the privilege is extinguished on the de- 
the prvilese struction of the thing on which it exists. It exists only 


_— . “Wed where it is expressly given. C. Code, 3152. It is stricti juris, 


thing on which and cannot be extended by interpretation. 2 Emerigen, 583. — q 


7 Si quis caveret, sibi sitri a pignoris esset navem ex ea materia 
factum non esse pignoris quia alind est materia alind naves. 
Where goods It is, however, true, as advanced by the appellant’s counsel, 
ond 1 BR. mpg that if the vendee sell the goods before he has paid for them, 
they are not the money due by the second vendee will represent the 


the thing i rte goods, and the first vendor’s privilege will attach thereon; 
pee ort and it is extremely plausible to contend, as is now done, that 
extended if the goods be insured and lost at sea, the sum insured 

ereto. — 
thereon equally represents them, and the vendor’s privilege 
must be extended thereto. No authority has been found in 
the English or American law books, and the appellant’s 
counsel has found one in Valin, which fully supports him; 
but the industry of the appellee’s counsel has enabled him to 
show that the opinion of Valin is successfully combatted by 
Emerigen and Binkery Paty, who support their arguments 
by decisions of the parliaments of Bordeaux and Aix. 2 
Emerigen, Assurances, § 7, 613-18, Id. Contracts a la Ins. 
chap. 12, § 7. 

The money paid to the insurance company on the aliatory 
contract, by the chances of which the deceased’s estate has 
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become entitled to the sum insured, was paid out of the mass a 
of the deceased’s property, on which all his creditors had —____ 
equal claims. As the diminution of this fund would have =— 

been supported by all of them, it is meet thatthe addition a 


which has resulted from the chances of the aliatory contract py zr at. 
should benefit all. 


It is, therefore, ordered, adjudged; and decreed, that the 
_ judgement of the Probate Court be affirmed, with costs. 


Strawbridge, for appellants. Maybin, for appellee. 





WHITALL ET AL. vs. BRIG WILLIAM HENRY ET AL. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


Although all proper care and diligence be used by the master and owner in. 
preparing the vessel for the voyage, and in rendering her sound and staunch, 
still they are responsible, if in truth she isnot so. 


This was an action to recover from the owners of the brig 
William Henry, the value of certain goods damaged on a 
voyage from Philadelphia to New-Orleans. The respondents 
in their answer admitted the shipment, but averred that the 
damage was not occasioned through their fault, fraud or want 
of diligence, but from the leaking of the vessel caused by the 
dangers of the sea, and for which they were not responsible. - 
The cause was tried by a jury, who found for the plaintiff, 
and judgement being rendered in pursuance of the verdict, 
the defendants appealed. 


Porter, J., delivered the opinion of the court. 


This case presents for decision the question whether own- 
" ers of a vessel, are responsible for an injury arising from 
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Easranx_D Dus. her not being sufficiently staunch and tight to carry the j 
saan 1 cargo safely. % 
WHITALL On the trial the counsel for the defendants attempted i” E 


ET AL 


vs. _ place the responsibility, on the ground of care and diligence, _ 
nay et at, 00 the part of the owners and master, and contended if these _ 
were shown, they were not liable although the vessel might — 
be defective. But the judge in his charge to the jury refused 
to sustain this view of the obligations of the defendants, and 4 
Although all all told them though the owners and master might have shown 
ad Giigmee nce they used all proper care and diligence in preparing the ves- 
be used by the sel for the voyage, and in rendering her sound and staunch, 
nf in ~ still they were responsible if in truth she was not so. 
atte vey: The judge, we apprehend, charged the jury correctly. — 
seg _ This case, we think, depends upon principles not necessarily. 
Goring pre those which measure and fix the care and diligence the mas- 
gg Mie still ter is compelled to use, after the cargo is placed under his 
sponsible if i Aon control. By the common law of England, a rule was estab- 
truth she } . : : 
not so. lished, on considerations of public policy, that. common ~ 
carriers are responsible for every thing except the act of God 
and the king’s enemies; but a disposition has lately been 
shown in some of our sister states to relax this doctrine. By 
the positive law of Louisiana, the responsibility of carriers is 
placed on very different grounds; they are liable only for the 
loss or damage arising from accidental and uncontrollable 
events. Be this as it may, the authorities on this branch of — 
the law seem greatly to preponderate in support of the position 
assumed by the appellees, that the owner is responsible for 
all defects in the vessel. And this doctrine prevails in 
countries where the obligations of the common carrier do not 
extend to every thing except the act of God and the king’s 
enemies. Valin states it to be the law of France, although 
before the departure of the vessel she is examined. Emerigen | 
cites, with approbation, this doctrine, and sanctionsit. And | 
in England and the United States, a similar rule is well 
settled. Pothier held a different opinion if the vessel was 
officially visited before she received her freight; but his 
views do not appear to have been adopted in France, and _ 













siscjog seh 












































































SE a 





















OF THE STATE OF LOUISIANA. 225 


the observations of chief justice Abbott in relation to them, Easrens Dus 
seem to us satisfactory. If the contract of affreightment can ; 

be correctly assimilated, as it sometimes is, to the ordinary *°0#R® ¥T 4r- 
letting for hire, the principle which holds the owner -respon- soxsson er ar. 
sible for defects in the thing of which he was ignorant, derives 
considerable support from a provision in our code, which 

4 makes the lessor guaranty to the lessee, all defects of the 

F thing which may prevent the use for which it is hired. Lou. 

4 Code, 2665, 2725. 2 Kent's Com. 472. 3 Id. 161. Story’s 

Abbott (ed. 1829), 218-9. 2 Valin, liv. 3, tit. 3, no. 12. Emer. 

vol. 1, ch. 12, § 38, pp. 579-80. 





It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed, with costs. 


Lockett, for appellants. 


Strawbridge, for appellees. 





ROGERS ET AL. vs. JOHNSON ET AL. 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 
Porter, J., delivered the opinion of the court. 


This case presents the same question with that of Whitall, 
Jaudon et al. vs. the same defendants. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed, with costs. 


Preston, for appellees. + 
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Eastern Dis. 











ABAT vs, ROBETAILLE. 





ABAT - 
vs. 
ROBETAILLE. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT 


Where the debtor has no property in the state, an order of bail will not be 7 
set aside, on the ground that he had engaged his services for two years, _ 
as clerk toa mercantile house. a 


The facts are stated in the opinion of the court, delivered 7 
by Martin, J. 3 



























The plaintiff is appellant from a decision by which the 
defendant was discharged from the bail he had given and his 
bond cancelled, on the following testimony: q 

Fitz deposed, he learned from the defendant he intended q 
establishing himself in business, in New-Orleans. He came — 

. to the city a month or six weeks ago. The witness has un- — 
derstood he was to form a connexion with a house in New- — 
Orleans. 3 

On the cross examination, the witness declared he has no ~ 
knowledge, in this respect, except what he derived from the _ 
defendant himself. 

Conrad deposed, the defendant arrived in the city five or 
six weeks ago. He has been efigaged as a clerk, by the 
defendant’s house, for a period of two years, and is now in 
their employ. The witness does not know whether the de- 
fendant has a wife or not. 

On his cross examination, the witness added, no written | 
agreement was made for the defendant’s services during the. 4a 
two years. He made to the defendant the offer of asalary | 
of two thousand dollars a year, or of seven and a half per 
centum on the profits of the house. The ‘defendant has not | 

yet made his choice. 4 

Lapire deposed he knew the defendant when he residedin 
the city of Natchez. He stated to the witness, he intended 
to remove to New-Orleans, and to do business. The witness _ 
has seen him for two or three weeks past engaged in the 






— aoe OS 


ES LS ——— —_  % 





: a 
Na 
3 
4 
a 
oy 


a 


Pri 









OF THE STATE OF LOUISIANA: ° 227 


preceding witness’scounting house. Knowing the defendant =" _~ 
had sold his stock in trade at Natchez, and closed his business etindiateitie 
there, the witness believes he intends to reside in New-  ‘*SA* 
Orleans. He left Natchez.in January or February last, and oarram.x. 
had sold his stock long before. 

On his cross examination, this witness added, he believes 
the defendant was prosecuting a chancery suit in the state of 
Mississippi, a short time before he came down. 

Tarbe deposed, he came down from Natchez with the de- 
fendant, who had sold his stock there. He understood from 
the defendant that he intended settling in New-Orleans, and 
carrying on business there. He is now engaged in the 
counting house of one of the preceding witnesses. The de- 
ponent and defendant had taken a house together in New- 

Orleans, but the latter has left it. The deponent does not 
know that the defendant has any property in the city. 

On these facts, we are of opinion, the judge erred in dis- 
charging the defendant from the bail the plaintiff had 
obtained. . 

An attempt was made to disprove the principal facts, Where the 
sworn to by the plaintiff, viz: that he verily believed that mesa Fw 
the defendant was about to remove, without leaving sufficient state, an order 
property in the state to answer the plaintiff’s claim. pei an 

The only circumstance that induces a belief of an intention ‘° _ 


ee that he had en- 
of the defendant to remain in the state, except his own de- gaged his ser- 


clarations, which he cannot oppose to the plaintiff, is that he yu, aun 
engaged his services as a clerk to a mercantile house for two ody i comgy i 
years. Itdoes not appear that he has had care of property 
in the state. He is sued on his note for several thousand 
dollars. He has sold his stock in trade at Natchez, and does 


not appear to have the proceeds invested in any thing, his 


' attention to which, might prevent his removal from the state, 


at any moment. The danger in which the creditors of a 
person thus situated are of losing their debts, unless they can 
so secure the person of the debtor, may in some cases induce 
them to form too’ early contlusions, unfavorable to a de- 
fendant. But in the present case, we cannot say that any 
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ey om thing established by the testimony produced by the defendant, 
: disproves the assertion of the plaintiff, that he verily believes 
pga eae oF the defendant intends to remove out of the state, without 
covtese leaving property sufficient to answer his claim. 
v8. ; a 
aa It is, therefore, ordered, adjudged, and decreed, that. the 4 
' judgement of the District Court be annulled, avoided, and 
reversed, and that the rule taken on the plaintiff, to show 
cause why the defendant should not be discharged from -his 


bail and his bond be cancelled, be discharged. 


Grymes, for appellant. Duncan, for appellee. 





TRUSTEES OF ST. JOSEPH’S COLLEGE vs. LEE, 


APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 





A party who takes out a commission is not bound to have it executed, nor is 
ia a defendant who has annexed thereto cross interrogatories entitled to a 


continuance, on the ground of their being unanswered. 


The facts are stated in the opinion of the court delivered 
by Martin J., 








The defendant and appellant has placed his case before 
us on two bills of exceptions. 

) The first is to the denial of a PEE a claimed on the 
ground that a commission taken out by the plaintiffs and 
received by the person to whom it was directed, had not been 
returned, and the cross interrogatories of the defendant were 
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. ' po unanswered. 
| who takes out It does not appear to us the parish judge erred. A party 
xs not bound Who takes out a commission is not bound to have it executed. 


to have it exe- He may tlfink it useless, if he discover at home, witnesses to 
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establish facts, which he thought could only be proved by P4sirar. Dus. 
others residing abroad. The defendant did not swear Sera 2 
the answer to his cross interrogatories, were otherwise ma- a yg 
terial to him than to explain their. answer to the plaintiff’s Fae 
question, and that he depended on the return of the com- ..1.4 nor is 
mission for their evidences We do not mean to say, as it is . us teen 
perfectly useless we should, whether such an affidavit would nexed thereto 
have authorized him to claim a continuance. bother 
The other bill is to the charge of the Judge, who, after o = — 
permitting the reading of a receipt of the plaintiff’s,to be ground of their 
read, told the jury not to allow its amount in compensation, pun wees 
as there was no plea of compensation. ; 
The defendant was sued for the board and fuition of his 
sons. The receipt was dated after the inception of the suit, 
and purported to be for board and tuition posterior to the 
bringing the suit, and up to a future day, and it expressly 
stated that it was not given in relation to any sum claimed 
in the suit. Its amount could not, therefore, have been 


allowed even if compensation had been pleaded. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Parish Court be affirmed, with costs. 


Morse, for appellant. Mercier, for appellee. 





GODEFROY ET AL. vs. ALDERSON. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


An agent is a competent witness, and a demand made by him in the presence 


of another witness, is one made in the presence of two witnesses. 


Where a purchaser is-unable to comply with the terms of sale, and agrees 
that the property shall be sold at his risk, it is not necessary that the sale 
should be by auction. 
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Eastern Dts. 
July, 1832. 


GODEFROY 
ET AE. 
vs. 
ALDERSON. 
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The facts are fully stated in the opinion of the court, 
delivered by Porter, J. 


The petitioners state that they contracted with the defen- 
dant, and shipped to him from Hamburgh, four hundred tons 
of iron, and that having failed to comply with the terms and 
conditionson which the contract was made, they sold a portion 
of it to one Layton, and that a loss resulted from this sale of 
two thousand five hundred and thirty-seven dollars and eighty- 
four cents, for which the defendant is responsible. 

The answer admits the purchase, and avers the defendant 
was always ready and willing to comply with the conditions 
on which it was made; that the agents of the petitioners in 
this city, illegally sold the iron, and by reason thereof, and 
payments the defendant has made to them, the plaintiffs are 
indebted to him in the sum of seven thousand one hundred 
and thirty-nine dollars and sixty-nine cents. Judgement in 
reconvention is prayed for this sum. 

The cause was submitted to a jury who found a verdict in 
favor of the plaintiffs. The defendant made an unsuccessful 
attempt to obtain a new trial, and appealed. 

The case is one of great simplicity. The sale was made 
for cash, and on the arrival of the iron here, the defendant to 
whom it was consigned, paid the duties. Being unable to 
comply with the terms of the original contract, an agreement 
was entered into between him and the agents of the plaintiffs, 
by which he relinquished all claim on the greater portion of 
the iron until he paid the amount due to the plaintiffs. The 
iron was to be stored in the name of the agents. Stated 
periods were fixed, ai which the defendant was authorized to 
take it away in portions, on paying for it; and it was stipu- 
lated, that in case he failed to receive and settle for the iron 
at the period mentioned in the contract, the agents were at 
liberty to dispose of part, or the whole of the remainder on 
the best possible terms, the defendant binding himself to make 
good any deficit which might exist between the proceeds of 
that sale, and the amount due by him to the plaintiffs. 


igi abe 
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_ This transaction has been assimilated, in. argument, to a “ou 
contract of pledge, but ia our judgement incorrectly. To : 
produce such a contract in this case, Alderson must have “PEFROY 


ET AL. 


been the owner of the iron; but by the terms of the agree- __s. 
ment he renounced all claim on it. The first’'contract was 
a conditional one, naméfy, that the defendant on receiving 
the property was to pay the cash. But whether it was ab- 
solute or otherwise, the parties put an end to it, and by the 
agreement entered into, the second contract clearly depended 
on a condition, viz., that the defendant should take the iron 
at stated times, and pay forit as he received it. 
This agreement he did not comply with, and by the stipu- 
lations entered into, he was to pay all damage that might 
arise from a resale. It is contended that before the plaintiffs 
could sell, the defendant should be put in default. Admitting 
this position to be correct. There is evidence on record he 
was put in default. It is proved by two witnesses that a 
demand was made on him to comply with his agreement, and 
that he failed to do so. 
There are two bills of exceptions on record, which require 
to be noticed. 
The first was to the admissibility of the agents of the plain- | A” sgent is 


competent 


tiffs as witnesses. The principle has been long settled, that rane pear 
persons standing in that situation are competent, and this by ee Page he 





: . presence ofan- 
case does not present any circumstances to take it out of the oie vitnoss, 
general rule. , : is one made in 

the presence of 


The second bill of exceptions is disposed of by the opinion two witnesses. 
which this court entertains, that the defendant was put in 
default. But connected with this subject is the objection 
made by his counsel, of the insufficiency of the proof to prove 
the demand. It is urged, the 1905th article of the code 
requires a demand in the presence of two witnesses; and 
that, in the present instance, the demand was made by one 
of the two witnesses, therefore, there was not the requisition 
which the law requires. We think, ina case like this, where 
the agent who makes the demand is a competent witness, that 
a demand by him, in presence of another witness, is one made 
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rr in the presence of two witnesses; because both are compe- 


tent witnesses of the fact. 


— We know of no law, and no usage has been established, 


courcettx. Which,on an agreement of the kind here proved in evidence, 


Where a requires a sale by auction. It is sufficient, if it beshown the — | 


purchaser is 


unable to com- Sale'was bona fide, and the fair market price obtained. 


ot Mg - an On the merits, we believe the jury came to a correct 


and agrees that conclusion. 

the property 

shall be sold at 

his risk, it is Jt is, therefore, ordered, adjudged, and decreed, that the 
not necessary , Aarne : 

that the sale judgement of the District Court be affirmed, with costs. 
should be by 

auction. 


Slidell and Eustis, for appellant. 
Canon and Lockett, for appellees. 





STRONG vs. COURCELLE. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The deposition of a witness, who was originally one of the plaintiffs in a 
cause, may be received in evidence, when he swears he has no interest in 


the event of the suit. 


The facts are stated in the opinion of the court, delivered 
by Marti, J. 


This action was brought by Foster & Strong, who stated 
themselves partners in trade in the territory of Arkansas, and 
owners of a slave which they sent to Banks & Brother, of 

. New-Orleans, to sell; that the slave came to the possession 
of the defendant, who refuses to deliver it. 

The defendant pleaded the general issue, and averred title 
in himself, under a notarial seal from M‘Clure, ratified by 
Banks & Brother. 
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On the suggestion of the plaintiffs that the slave aoe ; 
property of Strong, alone, they had leave to discontinue the ee 
suit as to Foster. 

There was a verdict and judgement fo the defendant, dnd covsozaxz. 
the: plaintiff appealed. 

At the trial the plaintiff offered the deposition of Foster At The Seem 
This was objected to, on the ground that he was interested in ness, who was 
the suit, having been originally a plaintiff, and she letter of the pliiotite 
of Foster & Strong, on file, showing the slave was their i * acy 
joint property, the objection was sustained, although the vel in evi. 
plaintiff showed by a subsequent letter of Foster & Strong, dene sig 2 


he swears he 


written by Foster, that they had acknowledged that the inthe even of 
slave was the property of Strong alone; and Foster, in his the suit 
deposition, had sworn that he had no interest in the event of 

the suit. The objection was sustained, and the plaintiff took 

a bill of exceptions. 

We think the court erred, as the evidence of ownership 
resulting from the first letter was destroyed by the second. 

On the merits, it appears that Kincaid, who, under a 
notarial power, transacted the affairs of Banks & Brother, 
delivered the slave to M‘Clure to sell, instructing him when 
he found a purchaser to inform him (Kincaid) of it, for his 
determination whether he should be accepted. M‘Clure was 
not authorized by. Kincaid to execute a. bill of sale. . He, 
however, executed that stated in the answer, received the 
price of the slave, and eloped. Kincaid afterwards called 
at the notary’s, inquired whether the bill of sale had been 
given; saw the deed executed by M‘Olure, and did not 
express any dissatisfaction. Stated he was to furnish goods 
to the owner and be paid out of the proceeds of the sale. 
He said he had given the negro for sale to. M‘Clure; but 





_ did not express whether as to a broker, or as a principal, 


M‘Clure used to sell slaves in both capacities... 

On these facts it appears to us the property of the plaintiff 
in the slave is sufficiently proved, and the amendment, of, the 
petition, by which Foster is allowed to withdraw himself - 
from the suit as a plaintiff, leaves the remaining plaintiff as 
the sole owner of the slave. 





Fompaan De _ Nothing shows any authority in M‘Clure-to sell the slave, ’ 
ee nora ratification of the aale. re 
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aT hs Pe 

It is, thanebint ordered, adjudged, and decreed, that the — 

judgement of the District Court be annulled, avoided, and — 
reversed; and it is further ordered, adjudged, and decreed, 
that. the plaintiff recover the slave named in the petition, 

with costs in both courts. “it ¥ 

* a 

MecCaleb, for appellant. De Armas, for appellee. 





HYDE vs. WOLF. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


Where the agent buys in his own name, but for the benefit of the principal, 
the principal, when discovered, is bound, as well as the agent, unless it 
appear that the vendor with a knowledge of the circumstances, elected to 

* make the agent his debtor; or, after the sale, the principal was induced to 

” settle with the agent, in consequence of a receipt, or other documents, * { 
furnished by the seller. 


The facts are stated in the opinion of the court, delivered . | 
by Porter, J. 


‘The original petition in this case charges a sale of goods, 
wares and merchandise, by the plaintiff, to a commercial firm, 
styled Henry Conne, jr. & Co., which goods are still in their 
possession. That the defendant, Wolf, pretends to claim 
ownership and possession of the goods, though they have never 
been transferred to him, and his claim is fraudulent and void, 
and cannot affect the plaintiff's privilege. Judgement is 
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prayed against Conne & Co., and Conne, one of the partners, wc 
individually. There is a prayer, also, for Wolf to be made ————__— 


defendant; for a decree setting aside the conveyance to him, 
and that the goods sold be declared ore re we 
of the petitioners. 

Before an answer was put on the plaintiff filed a supple- 
mental petition, in which he stated that on the — day of 
October, 1828, the defendants, Conne & Co., had ‘sold ‘to 
Wolf, and for his use and benefit, all the stock in trade and 
property belonging to them, and that the goods alleged in the 
petition to be seld to the firm, were for the use and benefit of 
Wolf, who being, ever since the date of the sale, the true 
owner, in whole or in part, is responsible, either as partner 
or as the owner of the establishment. ~ « 

After the suit was commenced, Conne & Co. became in- 
solvent, and that part of the action which related to them 
was necessarily transferred to the proceedings in concurso; 
but there remained the issue joined between Wolf and the 
petitioner, to be tried in the court where the suit commenced. 

The answer consisted of a general denial. The cause was 
tried by a jury, who found a verdict for the defendant. The 
court confirmed it, and the plaintiff appealed. 

There are several bills of exceptions; but as the appellant 
has confined his argument in this court to one of them, we 
presume the others are abandoned. That relied on, is to the 
judge’s charge to the jury. It will assist the understanding of 
it to state that, previous to the trial, the plaintiff abandoned 
that part of the petition which charged the defendant with 
being a partner of Conne & Co. The sole question, there- 


fore, was whether Wolf was owner at the time of the pur- . 


chase of the goods, and responsible for their price to the 
plaintiff. 

The judge charged the jury “that be did not consider the 
defendant Wolf as bound in consequence of having suffered 
Conne & Co. to remain in the store as owners, after the sale 
' in October, 1828. By his not taking immediate possession, 
-he may perhaps be deprived of his purchase, and lose the 
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— Dis. goods or their amount, but does not by that.reason become — 4 
——=-= responsible for their debts; that question, as well as that of 4 
ae — the right which the plaintiff obtained by his sequestration, 4 
worr, canbe best settled in the. concurso.” 4 
We are of opinion the judge erred in giving this charge: to 

the jury. If Wolf. was.the owner of the store at the time — 

the goods were sold to Conne & Co., and the benefit of the — 

purchase enured to him, he is responsible for the price. The q 

rule of law, in our understanding of it, being well settled that — 

Where the where the agent buys in his own name, but.for the benefit.of 


ent buys in 


ifs own mame, bis principal, the principal, when discovered, is bound as well ; 
but for the as the agent, unless it appear the vendor, with a knowledge 
principal, the of the circumstances, elected to make the agent his debtor; — 


Po. ne or after the sale the principal was induced to settle with the q 


— ‘oe agent in consequence of a receipt or other documents fur- a 


— face - nished by the seller. 2 Kent’s Com. 493. 2 Bell’s Com. 493> 
Vendor, witha 2 Green. 373. 15 East,62. 4 Taun. 574. 1 Camp. 85, 109. 


knowledge of 3° Bast, 147. 


stances, elect- 
ed to make the 7 
agent hisdebt- It is, therefore, ordered, adjudged, and decreed, that the — 


jd ginth judgement of the Parish Court be annulled, avoided, and 


Dal edn vehi, Teversed; and it is further ordered, and decreed, that this q 
with the agent case be remanded to said court, with directions to the judge a 
in conse- 





quence of are- thereof not to charge the jury in the manner set forth in the _ 


| stelle bill of exceptions transcribed in this opinion; and it is further 4 


nished by the ordered, that the appellee pay the costs of this appeal. 


seller. 


Carleton and Lockett, for appellants. . 


Dixon and Grymes, for appellees. 














OF THE: STATE OF LOUISIANA. 
“ANDRUS ws. WILKIN ET AL 
APPEAL FROM rah COURT OF THE SECOND DISTRICT. 


Testimony which has a bearing on the ee be not See 
cannot be rejected on the ground of irrelevancy. © 


Although a deed acknowledges the vendor's receipt of the price in full, if it 
set forth certain mortgages on the property which are to be paid out of the 


consideration of the sale, it will be presumed that the vendees retained an ‘ 


amount sufficient to pay the mortgages, and they will be personally respon- 
sible to the mortgage creditors. 


The facts are stated in the opinion of the court, delivered 
by Maruews, J. ‘ 

In this case, the plaintiff sues to make the defendants per- 
sonally responsible for a debt secured by a judicial mortgage, 
due to the former from Rezin P. Bowie, on a judgement ren- 
dered in the fifth judicial district, and duly recorded in the 
parish of Lafourche Intérior. This mortgage, the plaintiff 
alleges, operates as a lien on a certain tract of land and 
slaves thereon, situated in the parish where the judgement 
was recorded, which land and slaves were subsequently sold 
by Rezin P. Bowie, and his brothers James and Stephen, to 
the defendants; and in the act of sale, by which they acquired 
said property, they took upon themselves to pay and discharge 
the plaintiff’s mortgages, and also the mortgages of several 
other persons which affected the property sold. 

The court below was of opinion that the purchasers, did, 
by the stipulations of the contract with the Bowies, assume 
the payment of the debt now claimed by the plaintiff, and 
gave judgement poate from which the defendants 
appealed. 

The decision of the case depends entirely on a just in- 
terpretation of the contract of sale to the appellants. One 
of the articles of this contract contains an acknowledgement 
of the vendors of the receipt of the whole price agreed on. 
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Eastern Dis. Immediately after ‘this, a clause is found which states:that — t 

Ba eth the property sold is affected with a number of mortgages: — h 

awprus which are to be paid with and out ‘vf the consideration of 4 PF 
witum er at. the’sale. “An exception is, however, made in relation to four 
judicial mortgages amounting to upwards of thirty thousand 

dollars, but amongst those excepted, that of the plaintiffisnot j 


; enumerated, although it is acknowledged to be on the list of 
Testimony : ; 2 
which has a mortgages affecting the premises sold, and referred to in the 
pony i actof sale. The testimony of some of the mortgage creditore 
be not impor- was admitted to prove that the defendants had paid or 


tant, cannot be 


rejected on the satisfied them in relation to their claims. This testimony was 
am: ** objected to on the part of the defendants, and these objections 


being overruled, a bill of exceptions was taken. Their 
counsel required this evidence to be rejected on the ground 
of irrelevancy, but we are of opinion, that though not very 
important, it has some bearing on the cause, as showing the 
construction put on the contract by the purchasers them- 
selves. It was therefore properly admitted. 

An instrument under private signature, signed by one of 
the vendors and the vendees, was introduced in evidence by 
the defendants. This seems to contain the project of the 


Although a sale which was afterwards carried into effect by a notarial 
deed acknow- 


ledges the ven- act and can have little or no effect on the decision of the case. 4 
— — of That part of the act of sale which acknowledges the 
full, if it set receipt of the price by the sellers, seems to militate with the 
mortgages on subsequent clause, which contains the stipulation that the 
a gre ge J mortgages should be paid with and out of the consideration 


on of of the sale; for ifit had already been paid by the purchasers 


_ _of — they could not be supposed to have agreed to pay, in addition, 
mre that the amount of thesemortgages. But from the whole context 
the vendeesre- of the deed passed between the parties to this contract, and 
mount suffici- other evidence in the cause, it is clear that the price was not 
ent to pay the big 2 . “ 

mortgages,and all paid immediately on the consummation of their agreement, 


jo Res An amount sufficient to free the property from acknowledged 


ponsible to the encumbrances, was evidently retained by the vendees, which 
aon by express terms of the contract, they stipulated to pay to 


certain mortgagee creditors of the vendors, amongst whom, 
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the plaintiff appears to be one. It is a.stipulation, of which —— 9 


















he has a right to claim the benefit, and consider the defendants 4 
as his personal debtors. a 
ee vs. 


It» is, therefore, ordered, adjudged, and» decreed, thatthe **"°* **** 
judgement of the District Court be affirmed, with: costs. 


Rost, for appellants. Janin, for appellee. 





GRAVIER ET AL. vs. BARON ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A mortgage creditor may proceed either in the place where the defendant has 
4 his domicile, or in that where the mortgaged property is situated. Where 
a the former mode of pursuit is adopted, proceedings must necessarily be in 
the via ordinaria; and, in such a case, the oath of the creditor is not required 


as a preliminary foundation to his action. 


No order of court is necessary to give effect to the recording of a judicial 
mortgage. 

The judgement of the court must be in conformity with the prayer of the 
petition. 


When partial payments are made of a debt bearing interest, the amount paid 
“is to be deducted from the aggregate of principal and interest; and if the 
balance left does not exceed the principal it carries interest. 


q The facts are stated in the opinion of the court, delivered 
; by Maruews, J. 


In this case the plaintiffs claim a lien under a judicial 
mortgage on a tract of land situated in the parish of St. 
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Easterns Dis. Mary, said to contain fifteen arpents in front, on each side 
of the bayou Teche, with the ordinary depths; which is in the 
eravieR possession of the defendant, Baron, under a title from the 
es. _ persons called in warranty, who are purchasers from Jean 
BARON ETAL. Gravier, as evidenced by a notarialvact, passed before P. 
Pedesclaux, on the third of April, 1815. The judgement, by 
virtue of which the mortgage is claimed, was obtained against 
Jean Gravier, the vendor to the Carraby’s, on the first of 
June, 1824, and recorded in the parish of St. Mary, where 
the land in question lies, on the fifth of August of that year, 
and before the act of sale of 1815, from the debtor to the 
persons now cited in warranty by the defendant, was there 
recorded. 

The cause was submitted to a jury in the court below, 
who found a verdict in favor of the plaintiffs for ten thousand 
three hundred and eighty-three dollars and forty-five cents, 
with legal interest from the eighth of August, 1830; and 
also found for the defendant, against the warrantors, a similar 
verdict. Judgement was rendered on these verdicts, and 
appeals taken by the parties against whom they were ren- 
dered. : 

An exception was pleaded to the manner of pursuit 
adopted by the plaintiffs. A plea to the jurisdiction of the 
court, in which it is alleged that the defendant not being 
personally responsible for the debt claimed by the plaintiffs, 
their only legal mode of proceeding is by the via executiva, in 
an hypothecary action, directly against the mortgaged pro- 
perty, in the hands of the third possessor, which would 
necessarily bring the cause before the jurisdiction of the 
A mortgage parish of St. Mary, where said property is situated. This 


dit ; 
proceed either exception was overruled by the court below, and, we think, 


cag Pi properly. In cases like the present, the law gives a choice 


fondions b is to plaintiffs to prosecute suits either in the place where 
that where the the defendant has his domicile, or in that where the mort- 
a ge gaged property is situated. C. P. arts. 162-3. 


eg —— . Where the former mode of pursuit is adopted, proceedings 


mode of pur- must necessarily be in the via ordinaria; and, in such a case, 
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the oath of the creditor is not required as a. prelimjnary gad 
foundation of his action. See 2. L. Rep. 135.. It is shown that ———__—} 
a demand was made on the principal debtor thirty days sre 
before the institution of the present suit, so that the parties 2s, 
_were legally brought before the tribunal of the first instance. _—S aed 
The decision of the court below seems to bear hard on ted, proceed- 
the persons called in warranty. It is clear that they are poneles 
bona fide purchasers; and, as such, may well have considered ee 
themselves as absolute owners of the property in dispute, such a case, 
free from all liens and encumbrances for upwards of nine pod vie 
years before it was subjected to the mortgage of the plaintiffs. a eeetitinne 
But, however hard, and apparently unjust the judgement — to 
obtained by the appellees may operate on the appellants, we 
are of opinion that it is supported by law. According to the 
provisions of the act of the 25th March, 1810, “no notarial act 
concerning immovable property has effect against +third 
persons until the same shall have been recorded in the office 
of the judge of the parish where such immovable property — 
is situated.” 3 Martin’s Digest, p. 140, § 8.of the act. This 
law has already received an interpretation by a judgement 
of this court in the case of Carraby vs. Dismares et al., lately 
decided. In relation to third persons, the act of sale, not 
recorded, is considered as void. 
But it is contended in the present case, that the mortgage 
of the plaintiffs ought not to prevail over the title of the de- 
fendants. 1. Because the warrantors, the immediate vendees 
of Jean Gravier, were in actual possession of the mortgaged 
property before the judgement of the plaintiffs was recorded 
in the parish where it is situated. 2. Because this judgement 
was never legally recorded, as there was no order of court 
authorizing it to be recorded. 
The evidence of the case does not show that the purchasers 
of the tract of land from Gravier, took actual and corporeal 
possession of it. The only kind of possession they ever had 
is merely civil, as evidenced by the payment of taxes which 
were assessed in the name of their vendor. Thesale to Baron, 
who is in possession, and has made improvements on the 
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we + ing ee land, was made long since the recording of the plaintiff’s 
—— judgement. This part of the defence, therefore, fails. 
cat As to the necessity of an order from any court to give effect 
vs. to the recording of the judgement, it is believed that none 
ae such is required by law. A just construction of the articles 
court is neces 52 and 53 of the Old Code, found at page 464, relied on by 


feed . “~ en the counsel for the appellants, does not, in our opinion, require 

jadiel = 1. Such order to record a judicial mortgage; and the difficulty 

gage. of complying with the requisition of these articles of the code 
in relation to conventional mortgages, was fully stated in the 
judgement of this court in the case of Morrison et al. vs. Trw 
deau, wherein it was settled that such order is not necessary 
to make the recording effectual against third persons. 

The third possessor, considered as holding the property in 
good faith, should he be obliged to abandon it to the mortgagee 
creditors, would be entitled-to compensation for the improve- 
ments made by him on it. This compulsory relinquishment 
being in the nature of an eviction. O. Code, p. 462, art. 48, 
and art. 3370 of the L. Code. But he has waived his claim to 
compensation by express consent filed in writing in this court. 
This part of the case need not, therefore, be taken into con- 
sideration. 

The judge- The judgement of the court below is, however, erroneous, 

ment of the 

court aunt be 25 condemning him personally and absolutely to pay the 
aha amount adjudged; it should have been in the alternative, as 

er of the peti: prayed for in the petition. The objection to its correctness, 

on the ground of compounding interest, is without foundation. 

The judgement which is the basis of the judicial mortgages 

was rendered for twenty-two thousand and eight dollars. 

When partial "This amount had been reduced, by payments, to the sum now 


payments are 


made ofadebt claimed. Interest, at the rate of five per centum per annum, 
bearing inter- 
est,theamount Was decreed on the whole sum adjudged, and it does not 


paid is to be appear that any interest has ever been calculated on an 


- ea aggregate amount of principal and interest exceeding the 
and interest, principal sum. When partial payments are made of a debt 


and if the bal bearing interest, the amount paid is to be deducted from the 


ane 4 aggregate of principal and interest; and if the balance left 


carriesinterest does not exceed the principal, it carries interest. 
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It is, therefore, ordered, adjudged, and decreed, that the ae 1a 
judgement of the District Court be avoided, reversed and —————— 
annulled; and it is further ordered, adjudged, and decreed, **- 4¥A"? 
that the defendant Baron do pay to the plaintiff the sum of uzanpr x7 at. 
ten thousand three hundred and eighty-three dollars, with 
legal interest from the eighth day of August, 1830; or that 
he surrender the mortgaged property to be sold to satisfy this 
judgement. It is further ordered, adjudged, and decreed, 
that this defendant Baron do recover from the parties cited 
in warranty, the said amount of ten thousand three hundred 
and eighty-three dollars, with interest as above stated. The 
defendants to pay the costs of the court below; those of this 
court to be borne by the plaintiffs and appellees. 


Denis, for plaintiffs. 


Schmidt, for Baron. Seghers, for Carraby. 








ST. AMAND vs. LIZARDI ET AL. 
APPEAL FROM THE PARISH COURT OF NEW-ORLEANS. 


Where a cabin passenger is excluded therefrom, the owner of the vessel is 


responsible in damages. 


The plaintiff paid for a cabin passage on board the defen- 
dants’ schooner, bound from New-Orleans to Tampico, and 
having been compelled to remain on deck during the voyage, 
brought the present action to recover damages. There was 
judgement for the plaintiff in the court below, and the defen- 
dant appealed. 
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LIZARDI ET AL. 


Where a 
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Marti, J., delivered the opinion of the court. 


The plaintiff states he took his passage, as a cabin pas- 
senger, on board the defendants’ schooner; that they put so 
much loading on board, that the plaintiff was excluded from 
the cabin, and a trunk of clothes and a chest of carpenter's 


tools, which he had with him, were kept on deck, exposed to_ ’ 
the weather, not only during the passage, but a considerable “4 
time after the cargo was put on board of lighters off the — 


bar of Tampico, whereby he suffered a great deal, and his 
clothes and tools were much injured. 

The general issue was pleaded. There was paren: 
for the plaintiff, and the defendants appealed. 

The plaintiff and appellee has complained that insufficient 
damages were given. __ 

The testimony shows that the plaintiff contracted with the 
owners of the vessel, and paid for his passage in the cabin. 
It is true, when he came on board the master declared his 


inability to lodge him in the cabin, and proposed that he ~ : | 


should forbear taking his passage on board, or stay with his 
baggage on deck. This cannot have absolved the owners 


cabin passen- from the obligation to accommodate the plaintiff in the cabin, 


risexcluded 
therefrom, the 


with his baggage, and we cannot think the district judge 


yan of the erred in giving damages for the value of a chest of tools of 


vessel is 


nsible ‘in the plaintiff, which was kept on deck, even after the vessel 


jamages. 


was partly unladen, and compelled to put to sea in a storm, 
and which was finally thrown overboard, by order of the 
master. 


We have been requested to amend the judgement, by q . 


giving damages for some clothes of the plaintiff, which were. 
lost. In this part of the case, the first judge has concluded 
the evidence did not enable him to ascertain the extent of 
the loss). We are without means of supplying this deficiency. 


' It is, therefore, ordered, adjudged, and dered, that the 
judgement of the Parish Court be affirmed, with costs. 


Moreau and Soulé, for appellants. 
Strawbridge, for appellee. 
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OF THE STATE OF LOUISIANA. 
’ GAINNE vs. HEPP. 
APPEAL FROM THE COURT OF PROBATES OF NEW-ORLEANS. 


A legatee does not forfeit her legacy by her neglect to make an inventory 
according to the will. 


Martin J., delivered the opinion of the court. 


The defendant, mother, tutrix, and curatrix of the wife, is 
sued for an account of the estate of the latter. 3 L. Rep. 
On the exhibition of the account, the plaintiffs objected to 
the first item, by which the defendant charged herself with a 
sum of thirty-eight thousand four hundred and seventy-one 
dollars, the amount of a judgement obtained against Ducros 
& Son. The plaintiffs contended the defendant was charge- 
able with forty-six thousand eight hundred and six dollars, 
allowed her by the Ducros on a settlement. The objection 
was sustained, and there having been a final judgement 
against the defendant, she appealed. 

It appears that Lafonta, the natural father of Mrs. Gainne, 
left to her and her two brothers, a claim of thirty-eight 
thousand dollars on Ducros & Son; but bequeathed to the 
defendant one-half of the interest on that debt during his 
natural life. 

After the execution of the will, but before the testator’s 


death, the debt was reduced by a partial payment, which 


came to his hands; and by a decision of this court the claim 
of the legacy was reduced to the balance due by the Ducros 
after deducting this payment. For this there was judgement 
against the Ducros for thirty-eight thousand four hundred and 


_ seventy-one dollars, which was increased to forty-six thousand 


eight hundred and six dollars, in an extension of the time of 
payment. The difference’ between these two sums, being 
composed of interest alone, belonged of right, for one-half, 
to the defendant. Mrs. Gainne had a right to one-third of 
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the other half; but the Court of Probates allowed her to 
retain it as she showed she had spent much more in the 
support and education of her daughter. 

It is, therefore, clear, the Court of Probates erred in sus- 
taining the objection to the first item, as the defendant was 
accountable for the new capital which had been reduced by 
law charges two thousand and forty-three dollars, to thirty- 
six thousand four hundred and twenty-eight dollars; of which 
the plaintiffs are entitled now to one-sixth, the one-half of 


the legacy, or six thousand and seventy-one dollars and thirty- 


three cents. 

It is admitted the defendant has paid for a beneficial 
purchase, for the benefit of the three legatees, fifteen thousand 
dollars. They are desirous of availing themselves of it, and 
she is therefore entitled to debit the plaintiff for five thousand 
dollars, whereby the balance due by her is reduced one 

The plaintiffs have further a right to one-third of one-half 
thousand and seventy-one dollars and thirty-three cents. 
of the capital in the defendant’s hands, of which the latter 
is entitled to retain the interest during her natural life. The 
plaintiff’s share of this remaining capital is five thousand six 
hundred and ninety-seven dollars and sixteen cents. 

The judge of probates has decreed that the defendants 
invest this sum according to the will, in stock of the Lou-, 
isiana State Bank, or put it out at interest on good security, 
with the consent of the plaintiffs; or, in case of refusal by 
the authority of the Court of Probates, the defendants enjoying 
the interest or dividends, as the case may be, 7“ his 
natural life. 

The plaintiff’s and appellant’s counsel has ened 
that the defendant has forfeited her legacy or claim to the 
interest or dividends, by her failure of making the in- 
vestment in Louisiana State Bank stock, as directed by the 
will. He has shown, and we are acquainted with, no law in 
support of this pretension. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the Court of Probates be annulled, avoided, 
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and reversed, and that the plaintiffs recover from the de- Resreas Bes 
fendant the sum of one thousand and seventy-one dollars and — 
thirty-three cents, and that the defendants invest in Louisiana = 84ubuc 
State Bank stock, in the name of Mrs. Gainne, the sum of mrs anon 
six thousand and seventy-one dollars and thirty-three cents, 

or put the same out at interest, on good security, with the 

consent of the plaintiffs, or, in case of refusal, with that of 

the Court of Probates; the dividends or interest of which 

sum are to be enjoyed by the defendant during her natural 

life: the costs in both courts to be borne by the estate, 





Lockett, for appellant. Canon, for appellee. 








BAUDUC vs. HIS CREDITORS. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


A mortgage may be given and received as security for endorsements previ- 
ously made. ‘ 


The absolute nullity of contracts made by a debtor as fraudulent towards his 
creditors, and such as our insolvent laws declare to be void, are those con- 
tracts alone which are made within the three months immediately preceding 
his actual failure and surrender of property. As to all others, in order to 
avoid them, it must be shown, that the debtor was in insolvent circum. 
stances when he executed them, and that the persons who claim the benefit 
of such contracts knew him to be insolvent at the time of contracting. 





In this case, Porter, J., dissenting, the judges delivered 
their opinions seriatim. 
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BAUDUC 
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mis CREDITORS made by the appellants. I think a mortgage may be given ql 
to secure previous, as well as prospective endorsements. The 4 1 
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* Porter, J.: 


I agree with my brethren in this case, on one of the points 


objection rests principally on the expressions used in the 
3259th article of our code; and it is contended, under the 
maxim expressio unius est exclusio alterius, that because it is 
there said mortgages may be given +by way of security for 
endorsements which another promises to make, they cannot 
be given for those already made. I think this construction 
allows to the argument, contrario sensu, a greater weight than 


and in many cases leads to a correct understanding of legis- 
lative intention. But it is not unbending and inflexible in 
its application; and when accompanied with other legislation 
on the same subject matter, the whole is to be taken together. 
In the present instance, the 3259th article, according to my 
judgement, should be considered rather as‘an exception to a 
general rule, than the enunciation of a principle applicable to 
particular cases, from which an inference can be drawn, that 


it was not intended to apply to any other. The 3258th article 
provides, that a mortgage may be stipulated for the fulfil 
ment of any obligation, and the 3259th declares, that a mort- 4 


gage may be given for an obligation which has not risen into 
existence, as that of an endorsement promised. An endorse- 
ment already given, creates an obligation which brings the 
parties completely within the 3258th article; and I think 


it would be a forced construction to say, that because the _ 


promise to endorse is given as an example of the cases where a 
mortgage may be granted, although the obligation has not 
yet risen into existence, that it was contemplated to take 
away the authority conferred by the previous article, to stipu- 
late a mortgage where the obligation already existed. See 
Note of Paillette, on the 890th article of the Napoleon Code. 

It was contended, the mortgages were void as to the other 
creditors, because they were given within three months of the 
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it is entitled to. The rule relied on is certainly a sound one, 
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time at which the insolvent was incapable of paying his. Eastzar. 


time the lien was given untid the bilan was filed. This;period 


to relate to that which intervenes between the passing of the 
act’ and the declaration of insolvency... At; least, such has 
been my impression. But the argument in this case has con- 
siderably shaken my confidence in the correctness: of this im- 
pression. As,however, the opinion I have formed on another 
part of the case does not require an opinion on, this branch 
of it, | have deemed it proper to postpone coming to a) posi- 
tive conclusion, until the rights of parties before the court 
require me to do so. 

I differ with the majority of the court, in, soladinn to the 
knowledge of the opposing creditors, as.to the insolvency of 
Bauduc, at the time they took the mortgage. It is true, we 
have no positive evidence of that knowledge; and im: ninety- 
nine cases. out. of a hundred it cannot be obtained. But. it 
is precisely for the reason that direct proof cannot ever, or 
very rarely be had, that greater weight is due to circum. 
stances from which the knowledge may beinferred. A claim of 
privilege, which sweeps away the whole. estate, and leaves 


nothing, or scarcely nothing, for the: other creditors, cannot - 


be too cautiously scrutinized. In the present; instance it. is 
seen, the opposing creditors had endorsed for the insolvent, 
some time before the mortgage was taken, and without, secu- 
rity. ‘Fhat immediately previous to their obtaining it, they 
sought to be relieved therefrom; for their debtor endeavored 
to procure another and different endorser. That. he suc- 
ceeded in doing so, and that he gave to the individual’ a 
mortgage tosecurehim. The credit of this person not being 
found sufficient to enable the insolvent to negociate his paper, 
the act was rescinded, and a mortgage was then given to the 
appellees. In this act, they obtained a declaration from the 
insolvent, that they had advanced him thirty thousand dollars 
in cash, which was contrary to the real state of the case. 
This act, on the advice of their counsel, was rescinded, and 
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debts, although more than three: months had elapsed from the —————— 


. of time has, I believe, been generally understood: in this state, a1. ¢nzprt0rs 
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F pares a another executed, in:which it was declared the mortgage was __ 
rE. = givemto secure their endorsements. In this last instrument | 
nave sit was'provided, that in consequence of the state of the mort- 4 ... 
wis crEDIToRS gager’s affairs, it would be necessary for him to.renewthe 9. 
notes, ora part of them. | Some of these notes felldueina 9” 
shorter time than three months from the date of the actiof | 
mortgage; and within three months and nine days from its | 
execution, the insolvent filed his bilan. - No evidence is given 
: of any cause which would not have made such a measure just 
as necessary three months earlier; for it is proved beyond 
doubt, he swas actually insolvent at the time he gave the 
mortgage. . 
From these. facts, I have found it impossible to divest:my ~ 
aq mind of the conclusion, that the appellees knew the situation 
of Bauduc’s affairs at the time they took the security. Al 
; though it.is shown some: people considered him solvent at — 
that period, it is proved others thought differently. ~ His 
credit was greatly impaired at one of the banks. » His en- 
} dorsers, we must suppose, took particular pains to be informed 
| of his true condition. Their alarm is shown by their attempt 
| to get rid of their endorsements; and still more: suspiciously, 
by their taking a mortgage, in the first instance, for cash 
' advanced by them; by their subsequently consulting counsel, 
and by the change made in the act; and lastly, by their 
providing for a renewal of notes which would have fallen due 
before three months expired. 
I am aware all these facts admit of an explanation con. 
sistent with a want of knowledge, on their part, of his insol- 
vency, but they have produced a different impression on my 
mind. 
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Mart, J.: 


The only question of law which this case presents, is 
whether a mortgage may be legally taken to secure against 
endorsements theretofore given. The negative has found 
support in the article 3259 of the Louisiana Code, which 
i recognises the legality of mortgages to secure against the | 
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consequences of endorsements thereafter 'to be given: The Eastern ‘Dis. 


maxim inclusio unius est exclusio alterius, is:\invoked; but does 
not appear to me applicable. That a mortgage may begiven to 


Jialy, 1832. 


secure the payment of an existing debt, is a proposition which ms:erzprrons 


is countenanced by the experience of .every.day among us. 
Whether a debt intended to be created, was a question that 
might have admitted:some doubt, which it was the object of 
the legislature to remove, by the ‘express declaration i in sz 
article cited. 

This difficulty, if it be one, being removed, the case turns 
on a mere question of fact, viz. whether, at the time the 
mortgage was taken, the mortgagee knew the mortgager was 
unable to pay all his debts. That every creditor who re- 
quires a mortgage from his debtor, conceives there is some 
danger,’ that the property of the latter may prove in- 
sufficient to satisfy all his creditors, cannot be doubted; for 
if no danger was apprehended, the mortgage would be 
unnecessary. The law avoids those mortgages which are 
taken by a creditor, who knows at the time he takes the 
mortgage, that his debtor is unable to pay all his debts, and 
thereby gives him an unwarrantable advantage over the rest 
of the creditors. 

The proof of this knowledge, I admit, can in very few cases, 
indeed, be directly administered. It most generally results 
from a corroboration of circumstances. In the present case, 
the circumstances presented to us, are such, it is admitted, 
as well may lead the mind to either of the opposite con- 
clusions. It is the duty of the party who supports a pro- 
position to render it certain. It does not suffice that he 
makes it probable, for thus the court must decide in favorim 
solutiones. 

When we doubt on a question of fact, we generally adopt 
the decision of the first judge. He has better means of 
information than us. He sees and hears the witness. He 
may require an explanation of such parts of their testimony 
as appear to him obscure. 

On these considerations, finding myself unable to come to 
the conclusion, that the efforts the party made to secure 
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8. himself, evince his knowledge of the actual insolvency of the — q | 


1 ODE BS RENN ABRE NSM of the 


Martuews, J.: 


In filing a tableau of distribution of the insolvent’s estate, 
the present opposing creditors were refused a place thereon 
by the syndics, as privileged, by a mortgage executed in their 


favor by the debtor, about three and a half months before a ' 


his failure and cesssion of property. In consequence of this A 


refusal, they made opposition to the homologation of said “sl } 


tableau, which was sustained by the court below, and they 
were ordered to be placed thereon as mortgagee creditors, 
and paid accordingly. From the judgement thus rendered, 
the syndics appealed. 


In support of their claim, the appellees produce in eyi- “ 


dence a notarial act dated on the 17th of April, 1830, by 
which it appears that the insolvent mortgaged to them certain 
real estate and slaves therein described, to secure them for 
endorsements which they had previously made on his notes, 
and for his benefit. The correctness of the j@dgement ap- 
pealed from depends on the legality and validity of this act. 
The appellants contend: 1. That our laws do not authorize a 
mortgage to be givén by a debtor to secure endorsers against 
any eventual responsibility and loss which they may incur in 
consequence of the obligations created by the implied contract 
of endorsement, when the hypothecation has relation to notes 
previously endorsed. 2. That the act of mortgage in the 
present case is void, as having been made at a time when the 
debtor was insolvent; and his insolvency was known to these 
creditors, who thereby attempted to obtain an unjust pre- 
ference over other creditors, to the injury and in fraud of the 
rights of the latter. There are several bills of exceptions 
found on the record relating to the regularity of the pro- 
ceedings in the court below, and to the admissibility of testi- 
mony, which, in consequence of my conclusions on the facts 
and law of the case as fairly exhibited, need not be noticed. 
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~Heither of the two positions stated against the validity of Easrenx 


the act of hypothecation under which the appellees claim a 
preference over the chirographic creditors, be Wie true, 
they must fail in their claim. 

In support of the first, reliance is had on the article 3259 
of the Louisiana Code, which declares. that “a mortgage may 
be given for an obligation which has not risen into existence, 
as when a man grants a mortgage by way of security for 
endorsements which another promises to make. for him.” 
The datter clause of this article is adduced only as an example 
illustrative of the general principle laid down in its com- 
mencement. The whole taken together cannot-beconsidered 
as establishing an exclusion of the right to give and receive 
a mortgage as security for endorsements previously made. 
The general principle as declared, shows that a -morigage 
may be taken to secure a conditional creditor againsteventual °" 
loss. The article immediately preceding states that a mort- 
gage may be stipulated for the fulfilment of any obligation 
whatever, &c. | 

The maker of a note who obtains an endorser on it for the 
sole benefit of the former, is clearly bound to indemnify the 
latter in the event of his being obliged to pay the debt con- 
tracted by it, and to secure this fulfilment of the obligation 
of the maker to indemnify, he may mortgage his property, 
whether the endorsement be made previous or subsequent to 
the act of mortgage, so long as the obligation remains un- 
satisfied. 

That a debtor cannot legally make any change in the 
situation of his property (otherwise than in the ordinary course 
of business) ata time when he is in a state of insolvency, by 
granting privileges and preferences to some of his creditors 
over the rest, is a principle well established in our jurispru- 

dence, and has prevailed ever since the decision of the case 
of Brown vs. Kenner et al., 3 Martin, 270. But to invalidate 
any instrument by which such preferences are attempted to 
be given, it is necessary to show that the creditor knew at 
the time of obtaining the privilege accorded to him, that his 
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A mortgage 
may be given 
and received 
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for endorse- - 


ments _previ- 
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Eastern ‘Dis. debtor was in insolvent circumstances. L. C. arts. 1979-80, 














} These textual provisions of the code are in accordance with 9 : 
| savpve the principles of our laws as they previously existed, and are 4 ‘ 
| HIS > laid down in several decisions of the Supreme Court rendered ' 
before the promulgation of the code. According to the 33934 P 
| article, “mortgages given and inscribed within:three months 9 | 
, previous to the failure of a debtor, shall be declared null,as — ‘ 
qj presumed to be given in fraud of other creditors,” &c.. In : 
the present instance, the failure of the debtor was not made es 
known by the cession of his property,until about three months = * 

lt and fourteen days after giving the mortgage in question; con- 
| sequently this article of the code is not applicable: to the. F 
situation of the parties to the contract now attacked as ~y 8 
dulent. ™ sz 
H | a - To'establish the entire truth of the second mahal ™ 4d 
relied on by the appellants, the proof of two important facts | a 

c is required. © First, that Bauduc, the debtor, was in insolvent | 

iat circumstances; and second, that the appellees knew thathis J} 
i: “whole property was not, at the time they obtained the mort- 4 ¢ 
i gage, sufficient to pay all his debts. LZ. Code, art. 1980. ’ tl 
i}. “Prom the 17th of April,'1830, to the 30th of July-of that || 
year; when the debtor made a cession of his goods,no material =} 
change ‘seems to have taken place in the state of his property; “J sis 
and if we are to judge by the amount produced from the sale ;. « 
madeby the’syndics, it was clearly insufficient to pay all the a 
debts due by the debtor at the former period. If, instead of ~ d 
looking to the amount produced by the sale which was made. |. fl 
on terms calculated to procure a just price, we take into con- a 
sideration a fair appraised value of the estate ceded, the Ww 
same conclusion would follow, calculating according to the te 
value of some part of said estate as proven, é&c. The factof | b 
insolvency of the debtor in the month of April, at the time | Ww 
when he gave the mortgage to the appellees, cannot, there a 
fore, be doubted. But whether they knew it or not, is very wi 
questionable. In proof of this fact, no positive evidence is . b 
produced. Its establishment depends altogether on pre |  # 
sumptions; and in support of these, reliance is had on a variety @ ee. tt 
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of occurrences, and the testimony of someof) the witnesses. Easterns Dis. 
, 1832. 
4 sis. Onan attempt made to raise money by the. endorsement ___.____ 
4 sof one. Laville, for which the endorser was, to havesbeen —sktnue. 
“} secured by a mortgage on the same property which wa8 si enepions 
“] afterwards hypothecated to the appellees. 2. On an ac- 
knowledgement made by the mortgagor in the act of hypothe- 
cation to them, that the situation of his affairs would prob z 
q require a renewal of the note endorsed. | 3. On the'testim 
“9 sof Cavalier, president of the Bank’ of Decne aa of om 
’ Abat,’a money broker. 
: ‘The circumstances in relation to the'manner in which the 
| mortgage was made, and the testimony of’ these witnesses, 
might fairly have raised a suspicion in the mind of a person 
| acquainted with these facts, as to the pecuniary standing of the 
‘| __ debtor; a suspicion of hissolvency. But suspicion and doubt 
are things different from knowledge. and belief. 

The inadequacy of Laville’s endorsement on Bauduc’s 
notes, to procure money, appears rather to have beefi'a 
consequence’ of the want of credit in thé endorser: than:in 
the maker, and a person quite solvent as respects the 
of his property, may often require the renewal of ace 
dation notes. Neither of the two witnesses.wh testimony 
is referred to as showing the insolvency of the debtor (with 
all the astuteness which may well be attributed to bankers y» 
and money brokers on subjects of this kind), were able to 
declare that they believé® the debtor to be ‘insolvent at 

. the time he gave the mortgage to the opposing creditors, 
although, from their evidence it may be inferred that his credit 
was not so good at that time as it had previously been. If 

7 to this want of positive proof on the part of the appellants, 

q be added the testimony of many witnesses, that: the debtor 

was generally reputed to be the proprietor and possessor of 

a large estate, more than equal to the payment of his debts, 

until the contrary was show® by his actual failure, it is 
believed that the presumptions in support of the fact, that 

i the appellees knew him to be insolvent at the time they took 

7) = the security by mortgage, are not sufficiently strong to 
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ae produce absolute conviction on the mind of any disinterested. _ 
: person that they were eonusant of this fact. im 
RAED. There is no probability that it was communicated teste 7 

HIS cnzpsrans by the débtor, because men in desperate pecuniary circum- 4 

stances are generally unwilling to admit the faet to the = | 

and even when coniimeed. of it, they would be: the lt 


c icaterit to others. &F 
Wekceeeetine at the time the snattalns sins nade 
seems tovaye heen in favor of the debtor’s solvency, and the 


ee 5 4 


testimony of the case does not in my opinion, show any ~ 

particular facts calculated to produce fall and complete belief 

that the appellees knew him to be otherwise than solreng 4 
aaiecel sae Whatever may be. the. decirine established ; by decisional ” 
tracts made by of the tribunals in France in relation; to. the time.of failure, — 


fraudulent to as Becognised by the: laws of that country, whether it.be the 4 
itors, and such period of the actual, cession of: property by an insolvent, q 
vaalinies ae oF that of his inability to meet his engagements as evidenced 4 
hag aston fl by. the. protest of *his -notes,. &c., I consider it useless to 1 | 
contracts a- ‘quire, believing, as Ido, that the absolute nullity of con- — 


waar tage made by a debtor, as fraudulent towards his.creditors, J 


in the three and such aS our insolvent laws.declare to be void, are those _ 


diately ee, contracts alone which are made within the three months 


pete ss immediately preceding his actual failure and surrender of — 


render of - property. As to all others,in order to avoid them, it must — 
Sechershe on | shown. that the debtor was @h. insolvent circumstances — 
der to avoid when he executed them, and that the persons who claim the 


them it must “ 
be shown that benefit of such) contracts, knew him, to. be insolvent. at the 
the debtor was : 
in insolvent time of contracting. . 
circumstances 4 
when he exe- ‘ = 
ones Few It is ordered, by a majority of the court, that the judgement ~ 
persons who of the District Court be affirmed, with costs. . 
claim the bene 

fit of such con- 


acts knew. Mazureau.and: Morphy, ford pellants, 


solvent at the Moreau and Canon, for appellees. 
time of con- 
tracting. 
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dd f , by epg bikes baie 2 eh th Easrenn Dis. 
im BROWN’S SYNDICS 2s. FERGUSON. ened” sii, em 
“4 pies Mini i EF 
m ‘ ; rey et ‘ - “@ Fey BROWN’S SYN- 
» 4 APPEAL FROM THE ‘COURT OF THE FIRST Distaicr. pees 
ee A-curator ad hoc may be appointed ‘to represent a defendant who is absent 
ie q ‘from the state at the institation of the suit; and uch — — i 
if 4 ‘the place of Citation. tei aetna q 
é SRR a4 
© | __ Iisnot necessary to obtain the judge's order, previous to thie eéthmencement 
. z of a suit against a married woman, for a cause of action relative to her 
é, CS pete interest. 
| : a ¥ i ' fe 
q lo an nation by the creditors of the vendor, to annul a sale; on thé. ground of , 
as 2 fraud, the vendee is a competent witness, although he may have transferred 4 
»s the property. ’ 
e. a 
t, 4 Creditors who were not such at the time of the alienation, cannot claim the 
d 7 rescission of the sale on the ground of simulation alone, without consequent 
Oo F: ‘fraud. a 
— 


; It is a general rule, that.acts by which a debtor’ alienstes online 
= only be considered as fraudulent against creditors, who'are such at the tittie 


of the alienation. Yet subsequent creditors may be: considered as being 
: 4 injured by suchalienations; and have a right to’ causé them to be'annialled, 
t 4 if they were made with the intention to providé the means ‘of —— 
° such creditors. oe 
. Donations from the husband to the wife, when opposed to the interest of ere« 
.7 ditors, may be viewed in all instances as well calculated to conceal fraud, 
a and if there be evidence that they were made to defraud’ creditors, either 
4 those who were such at the time of the donation, or oe sane became 
; 2 so, have a right to cause them tobe rescinded.’ 
= ~y uy 
The facts | are. fally. set forth in the aoe of thes court 
delivered by Maruews, J. uss 
F This suit: is» brought to obtain a judgement to avoid'and 


— annul:a sale made’ by the ‘insolvent to'C. J. Gow, and a 
q 33 
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> donation from the latter to the defendant. “Gow was made 

2 ? ——_+——— a party to the’ action and answered by disclaiming any right 

snows's s¥x- or interest in the property claimed by the syndic as belonging 

“aes to the estate of the insolvent debtor. The cause was prose- 

TERGUSON- cuted in the court below, against the defendant Ferguson 

alone; was submitted to a jury, who found a verdict;for the 

| plaintiffs, and judgement thereon being rendered, the defen- 
A, dant appealed. 

‘4 «The evidence of the case shows that Brown failed for’ the me - % 

4 soctind time, in the year 1830, having previously failed in I 

1822. On his first failure, he compounded or compromised _ 0 

with his creditors, who resided in Scotiland.. The composition — r 

was made’ through “the agency of their attorneys in’ fact, — b 

Messrs. ‘Lockhart, Hill & Brock, residing in’ New-Orleans, a 

: who agreed to take from the insolvent about thirteen thousand = __ tl 

" dollars.’ This sum was never fully paid; a balance of two & 

thousand seven hundred and forty-six dollars, with interest, w 

: ‘ 

Ww 

If 

h 





02> ‘“<@e fee Giese (ll ee ee 
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still remains due, as appears by the testimony of Sainet.. In 
the month of February, 1823, Brown made a simulated sale 
of a house and lot situated: in the: faubourg St. Mary,’and A | 
several slaves, the property now in dispute, to C. J. Gow, : | 
who in» June, 1824,:made a donation of the property thus ~ 
acquired, to the defendant. These acts were» both mane q 
before a notary public.) ; 

Several exceptions were sisal in istnaiee lites, by the 
counsel for the appellant, which were overruled by the court 
below. ‘The first relates to the authority of that court, to © 
appoint a curator'ad ‘hoc to represent the defendant who is 
absent frong the state.» The second, to: the ‘citation. » The 
third is,an. objection :to:the regularity of the proceedings, on 








the ground that the plaintiffs had not obtained an order of in 

the court authorizing the wife to defend herself without the — | 

assistance of her husband, who'could not “ppetel in — &e. fe 

The fourth is a plea of prescription. : Ce 

A eaneg od As-to the first of these exceptions, we are of opinion that go 
mets fest: to rep- it was properly overruled. ‘The defendant was absent from rif 


resent a defen- 


dant whoisab- the state at the time the suit was instituted, and claimed ca 
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property in it, the-very property whichds the subject atone 
present contest, ‘The article 57 of the-Louisiana Code aus ==. 

thorizes the appointment of.a-curator in cases like: ‘this: ‘rove oe 
Being absent, she could not be cited: in) the.ordinaryimode cs 
prescribed by law,and the appointment of acuratortodeféhd |. ine 
her interests, may be supposed. to supply.the place of ‘citations state at the in- 
the court: below did not, therefore, .err.|in» setting aside ‘the prewar phar. 
second exception. The correctness of the décision in telation spplies the 
to the, third, depends mainly, on a just.interpretation: ofthe’ wage 

118th article of the Code of Practice. - It provides:that “when 

one intends to sue.a married. woman fora cause-of action 

relative to her own separate interest, the:suit must be brought 

both against her and her husband. . Should ‘her husband: be 

absent, the plaintiff must demand that.she be authorized‘by 

the judge before whom the.suit is brought, to defend it alone,” 

&c., There is nothing in, the; phraseology..of thisyarticle 5, ;. ot ne- 
which indicates that the judge’s order must be obtained \pre- tain the ju a 
vious to the. commencement of a suit-against, a).married: order previous 
woman for a cause of action relative to her separate interest. ot ade 
If her husband be present, he must be made a defendant with ® suit against a 


her. ' If he be absent, we are unable 4o,discoverjany irregu- pact 2 hee 
cause of action 


larity ‘in, a practice, which. would authorize/a:plaintiff, to Somiee to her 
obtain an order allowing the wife. to, defend, herself,.alone, = inter- 
provided that such order, be,obtained: previous.to a defence © 16:08 
made onthe merits of the,case;.and that, sufficient time be 
allowed to the defendant to prepare for her defence after the 
order is made... It is, therefore, believed, that the judge a.quo. — 
did not err in granting the order;.on motion of,the plaintiff’s 
counsel, by which the defendant. was authorized to.make 
defence without the assistance of her husband, notwithstand- 
ing this order was made after overruling the exception....; 
In relation tothe plea of prescription,-the counsel ‘for. de- 
fendant rely principally:on the article 3507, of the Louisiana 
Code, contending that this part of the defence is. under. the 
government of the code of 1825. In this we believe they,are 
right. .:But the: article relied on is,thought not,to; be appli- 
cable to a case like the present, -It applies to actions. of 








CASES IN*THE ‘SUPREME COURT 
Sa nullity or rescission of contracts to be brought by one'of the 
ee parties to such contracts, not to actions which the law accords 
ea to third persons, to have ‘contracts annulled, as having 
v8. made in fraud of their rights.» uae ot 
FEnGusOR. —_) (Theaction given forthis purpose, is'limited to one year,if 
- brought by a creditor individually, to be counted: from the 
time he has:obtained judgement against the debtor; if brought 
by synhdics :or-other representatives of the creditors, collec- 
| tively, to becounted ‘from the day of their appointment.’ L. 
C. art. 1989.) é 


3 


«In the present instance, the suit was commenced before the 


expiration of the year after the appointment of the syndic, 
consequently the action is not barred. — : 


« We must, therefore, enter into‘a consideration of the merits 


of the case, which, like most others relating to insolvents, is 


by no'means free» from*doubt and difficulties... In the com- — | 


mencement of this opinion, we assumed as proven, the prin- 
cipal facts of the cause. ‘The most important of these facts, 


the simulation of the sale from Brown to Gow, is established | : 


by the testimony of the latter, who was objected to as being 

: an’ incompetent witness on the ground of turpitude, and not 
Inanactionby being admissible to destroy the validity of the title, which lie 
yy pany 8 acquired’ to the property, after having transferred ‘it to 
to annul asale another.’ The last of these objections to the witness would be 


on the ground 


of fraud, the entitled to some weight, if the transfer had been made for a 
pat wit. valuable corisideration; but’ being a donation, purely ‘gra- 
-o.gpMemres tuitous, and for the purpose’ of effecting a transfer from the 
transferred the husband to the wife, her testimony, in this respect, seems not 
Property: to @iffect the “interest of any party to their contract, whose 
claim should: be particularly protected. The incompetency 
alleged against him on account of his participation in the 
simulation by which he acquired the ‘property under a title 
apparently legal, it is believed, cannot. prevail under. the 
rules of evidence laid down by our laws. ‘L.:C. art. 2260-1. 
In his answer, he denied all interest in the decision of this 
suit; and if he has any, he is'called to testify against it. .We 


are of opinion that he was competent to testify in the cause, 
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and with the jury, we believe his testimony, which shows that yh 


_ the‘sale’ by which ‘he acquired - title from ‘the insolvent, was... 


simulated, and intended to defraud the creditors‘of the latter. — 
The greater part of the creditors nowrepresented’by the os. 

syndic, were, however, not such -at the time the pretended ———— 
sale’ was made. The’ only question which’ remains tobe | tage 


settled, is, whether those who were not creditors at that time, pe at >the 


can legally claim the revocation and rescission ‘of that’ sale, rs hehe 


i laim: ‘the 
as fraudulent in relation’ to their rights. ’“On-the ground: of not ¢ _ 


simulation alone, without consequent fraud on'the rights of cré- the saloon the 
ditors, it is believed that'they would have'no just claim to have goa pon 


the contract annulled, as between the apparent: vendor and without conse- 
quent fraud. 
vendee. It may be laid down’as a general rule;that acts by It is a gene- 


which a debtor alienates his property can only be considered as = Oy which 


fraudulent ‘against creditors who are such at’ the time of the & debtor rr 


alienation. . Yet future creditors may be considered: as-being pertyegn only 
injured'by such alienations, and have a right: to ‘cause them ,° Sunsilered 
to ‘be annulled, if ‘they’ were made with ithe intention to 2gainst credi- 


tors who are 


provide the means of defrauding such creditors. ‘See@uria such at the 


Philippica,  p.'428, no. 12, and the case of Mercer vs. Andrews, ons A 


2 Lou. Rep. p. 538. That case was decided ‘in‘relation ‘toi su>sequentere- 


ditors may be 
donation propter nuptias, which carried in it internal evidence being injured 
of an intention’ to defraud (in the event of-circumstances re- by suoh ali a 
quiring it) both past’ and future creditors. ) ©) | o"tma'e ton andhave 


“The! transfer of the property to Mrs. Brown was witbiietdy — pple 
a disguised donation from ‘her husband to herj’and,.asisuchs were made 
was revocable at the will of either party to the'contract. 0. cewek 
C. p. 258, art. 224. Such donations, when opposed to the the a 
interest of creditors, may be viewed, in all instances, aswell pit creditors. 


calculated to conceal fraud; and if there be evidence that io ee 


they were made to defraud creditors, either those persons >an¢ to the 


wife, when op- 
who were such at the time of the donation, or those who posed to the 


may subsequently trust the donor, they would be liable to om oe 


be rescinded. In the present instance, we have the testimony sec - 
of Gow, that the sale of the property to him from Brown, oes — 
was intended to defraud the creditors of the latter; whether fraud, and if 


present or future, the witness does not distinguish. ‘The jury ol 
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Easters Dis: founda verdict, in general terms, in.favor of the : plaintiffs. 








BRown’s:'SEX- transfer of his. property, was a fact, properly, cognizable. by 


DICS 


vs. the jury; and, fromthe -terms of the verdict, they seem. to 


vensus™’  have.considered..the fraudulent .intention.of the donor .to 4 


were made to 
dain mw have. extended to. future creditors as well as those, who were 
rs, either 


those, who Such at the. time of the donation. In ;this, we cannotisay 


aneen) med tn the. jury erred, especially, if to Gow’s. testimony be added the 


= i er conduct of the insolvent in. relation. to his former creditors, 
became + who\seem to have acted liberally towards him. At the very 
have @ 7'8ht‘° time when they acceded to his. own terms, and, consented to 
berecinded.» discharge him on payment of ten per.centum of his debts, he 
| made the fraudulent transfer of the property now oun to 

be annulled. 
"The attempt to justify the honesty of the sensi to Mrs. 
Brown, as having been made in consideration of her pro- 
perty which had been.received by her husband, cannot, in 
our opinion, avail the defendant in the present.case. _ If she 
has any just claims on his estate, they should be settled.in 
the concurso of creditors; and her rights in this respect, if any 


she has, should be reserved to her. 


It is, therefore, ordered, adjudged, and decreed, that the 
"judgement of the District Court be affirmed, with. .costs, 
reserving to the defendant and appellant the right, to pursue, 
in coneurso, any claims which she may have anne the estate 

_ of the insolvent. bits ty 208 


Maybin, for appellant. Slidell and Lockett, for-appellee. 


__ The intention of theinsolvent in the simulated, and fraudulent . : 
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> ea) ‘4 a RS. 4 Se RR? is : 
eee fos BAIRD’S HEIRS vs PARKER. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. 


The transfer of a debt upon the consideration i in mat that the Cana should 
pay, a certain portion of the proceeds to a third person when the debt was 
collected, gives no cause of action against the transferree until the debt_ is 
collected, or at least more of it than is necessary to cover the transferree’s 


own debt. 


The transferree is exonerated from responsibility to such third person by 
pursuing the debtor to insolvency. 


Although the transferree had originally assigned the debt warranting the sol- 
vency of the debtor, if it be retransferred to him by a subsequent assignee 
on condition that he pay @ third person a certain sum, in case he collects 
the debt; he is not bound to such third person on his original eee 


The facts are stated in the opinion of es court, risen 
by Maruews, J., 


In this case, the plaintiffs claim the sum of one thousand 
four hundred dollars, with interest, from the ‘defendant, 
alleging that he assumed to pay to their ancestor that amount, 
as evidenced by a bill of exchange drawn by E. Livingston, 
in favor of J. M. Reynolds, as agent for Charles Baird, on 
Samuel Elkins, and accepted by the latter. From a judge- 
ment rendered for the defendant by the court pared te 
plaintiff appealed. : 

The facts of the case are somewhat complicated, although 
established by written documents. It appears by the evidence 
that Parker the defendant, in July, 1818, sold to’one Parkins, 
a certain number of ‘slaves for the price ‘of eight thousand one 


hundred dollars, payable in two ‘instalments of four thousand ~ 


and fifty dollars each; that in the same‘year, E. Livingston 


sold to Parker, five lots on the batture and took in’ part © 


payment of the price, a transfer of the debt due by Parkins 
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Easrzrx Ds. to the latter, who stipulated a mortgage in the act of sale on 
Jip WR. the lots by him purchased, to seeure the payment of the price 
sams HES to the vendor, &c. The first instalment of the debt due by 
ranuer. Parkins was paid; the second, which became due on the first 
of March, 1820, was on the 18th of February, 1819, trans- 
ferred and assigned by Livingston to Samuel Elkins. The 
only consideration ‘expressed in the’ act of assignment, is 
one thousand dollars, but it is shown by the testimony of 
Reynolds and Elkins, that other things entered into this 
consideration, viz: a debt:due by the assignor to the assignee, 
and the undertaking of the latter to pay to Baird, for the 
former, one thousand four hundred dollars, when the money 
should be collected from Parkins; and in pursuance of this 
agreement, the bill of exchange. was drawn and acceptin 

as above stated. 

On the twentieth of August, 1820, Elkins retransferred this 
debt to Parker for the sum of three thousand eight hundred 
and thirty six dollars and fifty-four cents; a part of the 
consideration of this retransfer to Parker was his asswmpsit 
to pay the acceptance of the transferor in favor of Baird. 
That acceptance seems to have been conditional and 
payable only when the whole amount of the four thousand 
and fifty, dollars, due from. Parkins, should be collected. 
Parker, so soon as he became proprietor of the claim against 
Parkins, by the assignment from Elkins, pursued the debtor 
to insolvency, and obtained onal about one-half the sum 
owing by him... 

In the original transfer from Parker to FZeasiva, no 

Bp > ye stipulation is made in favor of Baird. Nor is there any 
oe —— made in the written contract of assignment. from Livingston 
that the trans- to Elkins. The only, obligation, the latter. assumed jin rela- 
oe cert tion to Baird, is, that; which results. from his,acceptance of 
perean of Se Livingston’s draft, and.,this seems to have, been, conditional, 


proceeds to a 


third person and the condition, the accomplishment of which was neces- 
when the debt - 
was collected, sary to render the obligation of the. aceeptor absolute, has 


givesno cause |: yet happened and probably never will; as but little more 


of action a- 


gainst = the than half the amount of the debt from -Parkins has been 
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collected, and he is shown to have died insolvent. Now, if a 


Elkins had continued to be the holder of the claim against ——————— 
Parkins, and had pursued him for its recovery with the same {;/mslermee ute 
diligence which Parker exercised, the plaintiffs would have cpliected, or 
no legal claim against him, on his acceptance made in favor of it than is ne- 
of their ancestor, for that was conditional, and has never pee, Pro 
become absolute. ; rone-own Gam 

The defendant being placed by the contract of retransfer Poin — 
precisely in the situation in which the transferror would have onli amet 
been without this retrocession, it follows as corollary, that such third per- 
he is not bound to pay the sum promised by the acceptor of ing hed Aebtor 


the bill, as that promise was contingent, and the contingency ‘° ims*lvency. 


necessary to render it absolute has not happened. Pa as “ea 
The defendant is, therefore, not responsible to the. plaintiffs siecodthe debt 
for the debt by them claimed in the present action. " Warranting the 


I f th 
As to the warranty of the defendant, in relation to the debtor, if it be 


: solvency of Parkins, either express or implied by the manner egy ‘ 


in which he transferred the claims to Livingston, if any such Tantee o - 
ever did exist, it is believed it was annulled by the express dition that he 
stipulations in the contract of retrocession made by Elkins; {57 oOo 


wherein, as has been already shown, Parker assumed no %™,in case he 


llects th 
other obligations, except such as his assignor had taken on debt, he is not 
himself, touching the payment to be made to Baird out of earipenteed 
the fund which was expected from Parkins. Pe ra 


It is, therefore, ordered, adjudged, and decreed, that the 
. judgement of the District Court, be affirmed with costs, 


Janin, for appellant. Preston, for appellee. 








